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Attachment A to CR-102
Chapter 388-101 WAC

The department is proposing amendments to the following existing WAC sections:

e 388-101-3060
e 388-101-3080
e 388-101-3090
e 388-101-3250
e 388-101-3520
e 388-101-4010
e 388-101-4170
e 388-101-4270
e 388-101-4280
e 388-101-4290
e 388-101-4300
e 388-101-4310
e 388-101-4320
e 388-101-4330
e 388-101-4340

Change of ownership.

The department may deny — Application.

The department must deny — Application.
Background checks.

Client related funds.

Community protection — Written individual plan.
Mandating reporting policies and procedures.
Notice of preliminary finding.

Reporting preliminary findings.

Disputing a preliminary finding.

Disclosure of investigative and finding information.
Hearing procedures to dispute a preliminary finding.

Appeal of the administrative law judge’s preliminary order on a finding.

Finalizing a preliminary finding.
Reporting final findings.

The department is proposing the following new sections:

e 388-101-3055
e 388-101-3165
e 388-101-3205
e 388-101-3206

Application for initial certification — Liability insurance required.
Access to certification evaluation report and plan of correction.
Liability insurance required — Ongoing.

Liability insurance required — Commercial general liability insurance or business liability

insurance coverage.

e 388-101-3207
e 388-101-3372
e 388-101-4269
e 388-101-4350
e 388-101-4360

Liability insurance required — Professional liability insurance coverage.

Medical devices.

Individual defined.

Notice — Service complete.
Notice — Proof of service.



NEW SECTION

WAC 388-101-3055 Application for initial
certification--Liability insurance required. (1) The applicant
must submit insurer executed evidence of 1liability insurance
coverage before certification.

(2) The coverage and evidence of coverage must comply with the
requirements of WAC 388-101-3206 and 388-101-3207.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-3060 Change of ownership. (1) To apply for a
change of ownership, an applicant must submit an application and
the required reports and documents to the department when there is
a change of:

(a) The business entity ownership; or

(b) The form of legal organization.

(2) ((The—service provider)) When applying for a change of
ownership, an applicant may be required to provide any or all items
listed in WAC 388-101-3050.

(3) For group homes, applicants must also meet the applicable
change of ownership requirements found in:

(a) WAC 388-76-10105 for licensed adult family homes; or

(b) WwWAC 388-78A-2770 through 388-78A-2787 for licensed
boarding homes.

(4) If the applicant is not a current service provider, the
applicant must apply for initial certification.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-3080 The department may deny--Application. (1)
The department may deny an application for initial certification if
the department has determined:

(a) That funding is not available; or

(b) There is not a programmatic need for additional service
providers in the area of the state the applicant intends to serve.

(2) The department may deny the application for initial
certification or change of ownership if any person named in the
application has:

((trH=s)) (a) Shown a lack of the understanding, ability, or
emotional stability that is necessary to meet the identified needs
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of vulnerable adults;

((t2r)) (b) Had a ((department)) contract((7)) terminated or
a certification((7)) or license ((withdrawn)) revoked or denied by
the department, or has been subjected to department enforcement
actions;

((37)) (c) Had a contract terminated, or a certification( (7))

or license ((withdrawn)) revoked or denied in another state, or
((was)) has been subjected to an enforcement action in another
state;

((t&r)) (d) Obtained or attempted to obtain a license or
certification by fraudulent means or misrepresentation;

((t5—H=s)) (e) Relinquished or been denied a license or
license renewal to operate a home or facility that was licensed for
the care of children or vulnerable adults;

((t67)) (f) Refused to ©permit authorized department
representatives to interview clients or to have access to client
records;

((t7r—H=s)) (g) Been convicted of a drug-related conviction
within the past five years without evidence of rehabilitation,
unless denial is required under WAC 388-06-0180(4); or

(({8)r—*H=s)) (h) Been convicted of an alcohol-related
conviction within the past five vyears without evidence of
rehabilitation.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-3090 The department must deny--Application. (1)
The department must deny an application for initial certification
or change of ownership if any person named in the application
((was)) has been:

((t1r)) (a) Convicted of a crime ((agaiubt chitidrer—or other
persons or Ccrimes rerating to finmanciatexprottatiomr—asdefined
under REW 4343830 0or43-43-842)) listed under WAC 388-06-0170(1) ;

(b) Convicted of a disqualifying crime under WAC 388-06-0180;

((t2r)) (c) Found by a court in a criminal proceeding, a
protection proceeding, or in a civil damages lawsuit under chapter
74 .34 RCW to have abused, neglected, abandoned, or financially
exploited a vulnerable adult;

((€3r)) (d) Found in any dependency action ((under——chapter
T334 —RCW)) to have sexually assaulted, neglected, exploited, or
physically abused any minor;

((t4r)) (e) Found by a court 1in a domestic relations
proceeding under Title 26 RCW, or any comparable state or federal
law, to have sexually abused, exploited, or physically abused any
minor;

((t5r)) (f) Found in any final decision issued by a
disciplinary board to have sexually or physically abused or
exploited any minor or to have abused, neglected, abandoned, or
financially exploited any vulnerable adult, as defined under
chapter 74.34 RCW; or
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vulnerabte—adutt—as definmed—Im chapter—74-34—REW)) (g) Found to
have abused, neglected, financially exploited, abandoned, or
mistreated a minor or vulnerable adult, as defined in chapter 74.34
RCW, and the finding has been entered on any department registry or
on any state or federal agency list.

(2) The department must deny an application for initial
certification or change of ownership if any person named in the
application has a pending criminal charge as described in WAC
388-06-0200.

NEW SECTION

WAC 388-101-3165 Access to certification evaluation report
and plan of correction. The service provider must make the
certification evaluation report and related plan of correction
available to anyone upon request.

NEW SECTION

WAC 388-101-3205 Liability insurance required--Ongoing. The
service provider must:

(1) Maintain 1liability insurance as required in WAC
388-101-3206 and 388-101-3207; and

(2) Have evidence of liability insurance coverage available if
requested by the department.

NEW SECTION

WAC 388-101-3206 Liability insurance required--Commercial
general 1liability insurance or business 1liability insurance
coverage. The service provider must have commercial general
liability insurance or business liability insurance that includes:

(1) Coverage for the acts and omissions of any employee and
volunteer;

(2) Coverage for bodily injury, property damage, and
contractual liability;

(3) Coverage for premises, operations, independent
contractors, products-completed operations, personal injury,

advertising injury, and 1liability assumed under an insured
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contract; and
(4) Minimum limits of:
(a) Each occurrence--one million dollars;
(b) General aggregate--two million dollars; and
(c) For community protection service providers--three million
dollars general aggregate.

NEW SECTION

WAC 388-101-3207 Liability insurance required--Professional
liability insurance coverage. If the service provider employs
professional staff, the service provider must have professional
liability insurance or errors and omissions insurance. The
insurance must include:

(1) Coverage for losses caused by errors and omissions of the
service provider, its employees, and volunteers; and

(2) Minimum limits of:

(a) Each occurrence--one million dollars; and

(b) General aggregate--two million dollars.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-3250 Background checks. (1) Service providers
must follow the background check requirements described in chapter
388-06 WAC and in this chapter. In the event of an inconsistency,
this chapter applies.

(2) The service provider must obtain background checks
including, but not limited to background inquiries and criminal
history disclosure from the department for all administrators,
employees, volunteers, students, and subcontractors who may have
unsupervised access to clients.

((€t27r)) (3) The service provider must not allow the following
persons to have unsupervised access to clients until the service
provider receives successful background check results from the

department:
(a) Administrators;
(b) Employees;
(c) Volunteers or students; and
(d) Subcontractors.
( (3 rServiceprovidersorappticants)) (4) Persons identified

in subsection (2) of this section who have lived in Washington
state less than three years or who are otherwise required to
complete a fingerprint-based background check may be hired for a
one hundred twenty-day provisional period ((as—attowed urnder taw))
when:

(a) The ((apprticant—or —service provider)) person is not
disqualified based on the initial result of the background check
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from the department; and

(b) A fingerprint-based background check is pending.

((t&r)) (5) The service provider must notify the person,
within ten days of receiving the result, that he or she may request
a copy of the background check.

((t5r)) (6) The service provider must renew the background
check at least every thirty-six months and keep current department
background checks for each administrator, employee, volunteer,
student, or subcontractor of a service provider.

((t6r)) (7) Licensed boarding homes or adult family homes must
adhere to the current regulations in this chapter and in the
applicable licensing laws.

((t7r)) (8) Service providers must ((fotiow the regquirements
of —REW 4343830 through 4343842 —anmd REW—74-15-030)) prevent

unsupervised access to clients by any administrator, emplovee,
subcontractor, student, or volunteer who has a disqualifving
conviction or finding described in WAC 388-101-3090.

NEW SECTION

WAC 388-101-3372 Medical devices. (1) For purposes of this
section the term "medical device" means any piece of medical
equipment used to treat a client’s assessed need.

(2) Use of medical devices often poses a safety risk for
clients. Examples of medical devices with known safety risks are
transfer poles, helmets, straps and belts on wheelchairs or beds,
and bed side rails.

(3) Medical devices must not be used by the service provider:

(a) As a restraint; or

(b) For staff convenience.

(4) Before using medical devices for any client, the service
provider must:

(a) Review the client’s assessment to identify the client’s

(b) Identify and implement interventions that might decrease
the need for the use of a medical device;

(c) Document the use of less restrictive and less invasive
options, successful or not;

(d) Provide the «client and <client’s family or 1legal
representative with information about the anticipated benefits and
safety risks of using the device to enable them to make an informed
decision about whether or not to use the device;

(e) Obtain a current physician’s order that describes the
medical necessity for use of the device and the anticipated
duration of use; and

(f£) Provide written instructions to staff regarding safe and
proper use of the device.
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AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-3520 Shared expenses and client related funds.
(1) For purposes of this section "common household expenses" means
costs for rent, shared food and household supplies, and utilities,
including but not limited to water, garbage, cable
television/radio, telephone, and electricity.

(2) The service provider must ensure that common household
expenses are shared equitably among all clients 1living in the
household.

(3) If the service provider ( (does—TOot marage the ctientts
funds—amnd) ) receives funds for the client from any source, the
service provider must be able to show that all the funds received
are:

((tr)) (a) Given to the client or the client's 1legal
representative;

((€t27r)) (b) Deposited to the client's account; or

((€3r)) (c) Used only for the client.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4010 Community protection-- ( (Writtemindividual))

Treatment plan. (({%))) The community protection service provider
must ((develop——=and)) implement ((=)) the client's ((written
T rviduat) ) treatment plan as ((chuij_cd T the——Trestderntiat

services contract—and that—Ts basedomn:
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e InterventIonmr —strategres——and  techmIgues— related—to
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[ 6] SHS-4151.5



to the SexXualt behaviors) ) written by a gqualified
professional/therapist in accordance with any procedures published
by the department.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4170 ( (Mandating)) Mandated reporting policies
and procedures. (1) The service provider must develop, train on
and implement written policies and procedures for:

(a) Immediately reporting mandated reporting incidents to:

(1) The department and law enforcement;

(ii) Appropriate persons within the service provider's agency
as designated by the service provider; and

(iii) The alleged victim's legal representative.

(b) Protecting clients;

(c) Preserving evidence when necessary; and

(d) Initiating an outside review or investigation.

(2) The service provider must not have or implement any
policies or procedures that interfere with a mandated reporter's
obligation to report.

NEW SECTION

WAC 388-101-4269 Individual defined. As used in WAC
388-101-4270 through 388-101-4340, the term "individual" means
anyone used by the service provider to provide services to clients
who is alleged to have abandoned, abused, neglected, or financially
exploited a client. "Individual" includes but is not limited to
administrators, employees, contractors, subcontractors, volunteers,
and students.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4270 Notice to individual of preliminary
findings. (1) The department will ((mmotify theattegedperpetrator
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LI1 WLJ.tJ.llg wIthrrm—ten WOUOLRKIIIY Udys UL ldk1llly 4d PLTLl1lllliidly L 1IIIULIIY

- 1 3 4 1 ] 4 =] : 3 3 e -
OL AdODAdIlIUOILIINIEIIL, duUsc, LIegi1ctCtL OL L 1I1IdllCldadl CAPLOULLAL 1OI1l OL [=}
3 4 m LA i
CL1ICIIU . LIS WL LULLCIL 1IOULTC?
ya £ S W | 4 : il 3 | L. | f— - 1 i J LI
\a wiLll 1IOU LITIICLUULT LIIC 1UCIILICL1ICS OL Lile diritcycaud VICLLI,

3 : 3
alllu WJ.tllebe, alllu

R S T | : 3 3 | : el — - | 17 3
WLLL LIICLTUUT LIIC IICCTCosdly LIILOLIIAaL LOIL L OL LII© 4dillTcycud

4 4 1 - 3 : : 4 i 1 : 4 1 17 4
LOL LU 4daok LOL dll dUullilillstidlLilve 1ISedl 111y LU Clildl 1Tligyc LI1IT

[ 7 1 SHS-4151.5



pretimimary finding)) serve notice of the preliminary finding as
provided in WAC 388-101-4350.

(2) ((Thedepartmentmustmake a reasonabte;, good fatthreffort
to—determinme—thetast—knownr address—of—the attegedperpetrator—

3 Fhe dcpou_tmcut witt——serve Ttotice—of—the pj_climiucu_y
fimding—asprovided—imr chapter 388=02—WACT

<4))) The department may ((extend—the—timeframe—for—written

notificationr beyormd—tenr working days for good—cause)) establish
proof of service as provided in WAC 388-101-4360.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4280 ((Reporting)) Notice to others of
preliminary findings. ((tHr—Ffr——=marmer)) Consistent with
confidentiality requirements concerning the client, witnesses, and
reporter, the department may provide notification of a preliminary
finding to:

((t=r)) (1) Other divisions within the department;

((fbr)) (2) The agency or program identified under RCW
74 .34.068 with which the ((affegedperpetrator—+s)) individual was
associated as an employee, volunteer or contractor;

((fcr)) (3) The employer or program that i1is currently

associated with the individual ( (aiTeged—to have abandonmed;—abused;
megtrected,or fimarnciatty exptotted—a citent, Tt kmowna) ) ;

((tr)) (4) Law enforcement; ((amt))

((f=r)) (5) Other entities as authorized by law and this
chapter including investigative authorities consistent with chapter
74 .34 RCW; and

(6) The appropriate licensing agency.

( (= Fhe—rottficatitor—wttt idcutify the—fimding——=as——=

-4 . . 4
prclliililiilaly L 1IIULlIIYy. ) )

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4290 Disputing a preliminary finding. (1) An
( (aTtegedperpetrator of abarndonment;—abuse, negtect;or fimanciat
exprottatiomrof—eacitent)) individual may request an administrative
hearing to challenge a preliminary finding made by the department.

(2) The request must be made in writing to the office of
administrative hearings.

(3) The office of administrative hearings must receive the
( (atteged—7perpetrator+s)) individual's written request for a
hearing within thirty calendar days of the date written on the
notice of the preliminary finding.

(4) The written request for a hearing must include:

(a) The full legal name, current address and phone number of
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the ((alteged—perpetrator)) individual;
(b) A brief explanation of why the ((alleged—perpetrator))

individual disagrees with the preliminary finding;

(c) A description of any assistance needed 1in the
administrative appeal process by the ((aiieged—7perpetrator))
individual, including a foreign language or sign language

interpreter or any reasonable accommodation for a disability; and

(d) The ((aIteged—perpetrator*s)) individual's signature.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4300 Disclosure of investigative and finding
information. (1) Confidential information about clients and
mandated reporters received from the department may only be used by
the ((arfegedperpetrator)) individual to challenge ( (prerimineary))
findings through the appeal process. It may only be shared with
persons who are involved in the appeal.

(2) Confidential information such as the name and other
personal identifying information of the reporter, witnesses, or the
client will be redacted from documents unless release of that
information is consistent with chapter 74.34 RCW and other
applicable state and federal laws.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4310 Hearing procedures to dispute a preliminary
finding. (1) Chapters 34.05 and 74.34 RCW, chapter 388-02 WAC, and
the provisions of this chapter govern any appeal regarding a
preliminary finding. In the event of a conflict between the
provisions of this chapter and chapter 388-02 WAC, the provisions
of this chapter shall prevail.

(2) The administrative law judge shall determine whether the
preliminary finding is supported by a preponderance of the evidence

( (supports—the pretiminary finding that the alteged perpetrator

1
d0dl lU.UllCU., duubcu, llCBJ.CL,LCU., OL J..LJ..LGU..LL.LGI.J.J.Y C.X_L)J.UJ.L,CU. d VU._Llch_dL)_Lc

| h
adutt;—and—shall—issue o preiimineary order) ) .

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4320 Appeal of the ((administrative Iaw judge's
preliminary)) initial order ((om=afinding)). (1) If the ((atieged
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perpetrator)) individual or the department disagrees with the
administrative law judge's decision, either party may challenge
this decision by filing a petition for review with the department's
board of appeals under chapters 34.05 RCW and 388-02 WAC.

(2) If the department appeals the administrative law judge's
decision, the department will not modify the finding in the
department's records until a final hearing decision is issued.

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4330 Finalizing a preliminary £finding. (1) A
preliminary finding becomes a final finding when:
(a) The department gives the ((allcgcd pCchtLatUL))

individual notice of the preliminary finding ((purswant—to)) under
WAC 388-101-4270 and the ((alteged—perpetrator)) individual does
not request an administrative hearing;

(b) The administrative law judge:

(i) Dismisses the ((hearing)) appeal following withdrawal of
the appeal or default; or

(ii) Issues ((apretiminary)) an initial order upholding the
finding and the ((alfegedperpetrator)) individual fails to appeal
the ((pretiminary)) initial order to the department's board of

appeals; or

(c) The board of appeals issues a final order upholding the
finding.

(2) The final finding is permanent and will only be removed
from the department's records if ((——

t=y)) it is rescinded following judicial review( (7or—

tor—The—department may decideto remove the singte findingof

3 - LI 3 1 3 LA g 1 P |
ISISIC NN SIS W L L OIII LLS LTCCOLUS DadstCU Uupoll 4 wLItLLCIl pPpeLlL1IOUll Dy LLIC
17 3 4 4 L. | 3 P | 4 - P | i) 3. 1
dllcytcuUu perpcliadltol pLrov.idcd Llladl 110 LULCLIITL L IIIULIIYsS 1Iadvce
3 3 3 3 3 1 3 : 1
OCCuUurrcu, and—at Teast OlIT Cadalcllldadrl ycedlr 1Iads pdostl o LIICC the

=] 3. =] 3 3 3 3 3
LIIIU1IIIY Wds L1lldl14TU dliu J_CL,UJ_U.CU.)) .

AMENDATORY SECTION (Amending WSR 08-02-022, filed 12/21/07,
effective 2/1/08)

WAC 388-101-4340 Reporting final findings. (1) The
department will report a final finding of abandonment, abuse,
neglect ((amd))., or financial exploitation within ten working days
to the following:

(a) The ((perpetrator)) individual against whom the final
finding was made;

(b) The service provider that was associated with the
( (perpetrator)) individual during the time of the incident;

(c) The service provider that is currently associated with the
( (perpetrator)) individual against whom the final finding was made,
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if known;

(d) The appropriate licensing, contracting, or certification
authority; and

(e) ((Fh=)) Any federal or state ((department)) registry or
((agercy)) list of individuals found to have abandoned, abused,
neglected, or financially exploited a vulnerable adult.

(2) The findings may be disclosed to the public upon request
subject to applicable public disclosure laws.

NEW SECTION

WAC 388-101-4350 Notice--Service complete. Service of the
department notices is complete when:

(1) Personal service is made;

(2) The notice is addressed to the service provider or to the
individual at his or her last known address, and deposited in the
United States mail;

(3) The notice is faxed and the department receives evidence
of transmission;

(4) Notice is delivered to a commercial delivery service with
charges prepaid; or

(5) Notice is delivered to a legal messenger service with
charges prepaid.

NEW SECTION

WAC 388-101-4360 Notice--Proof of service. The department
may establish proof of service by any of the following:

(1) A declaration of personal service;

(2) An affidavit or certificate of mailing to the service
provider or to the individual to whom the notice is directed;

(3) A signed rzreceipt from the person who accepted the
certified mail, the commercial delivery service, or the legal
messenger service package; or

(4) Proof of fax transmission.
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