
CHAPTER 5

AFFIRMATIVE ACTION AND NON-DISCRIMINATION
Purpose of Chapter
This chapter contains policies and procedures for affirmative action in employment and Non-discrimination in programs, services, and employment.  This chapter contains:

Section I
Statement of Policy
Section II
Non-discrimination Plan
Section III
Affirmative Action and Non-discrimination Language in Contracts
Further policies and procedures pertaining to this chapter can be found in:

1. Title VI of the Civil Rights Act of 1964
2. Title VII of the Equal Employment Opportunity Act of 1972
3. Older Americans Act of 1965, as amended
4. 5 CFR Part 900.404 

5. Section 504 of the Rehabilitation Act of 1973 
6. Vietnam Era Veterans’ Readjustment Assistance Act of 1974
7. Age Discrimination Act of 1975
8. RCW 49.60.010-040 Nondiscrimination
9. RCW 42.40.040-050 Whistleblower 
10. DSHS Administrative Policies Chapter 7 Affirmative Action/Minority Affairs
11. DSHS Administrative Policy 18.25 Affirmative Action (HR) 

SECTION I.  Statement of Policy
As a recipient of federal financial assistance, the Aging and Disability Services Administration (ADSA) provides all of its services and programs to:

· all persons and employs all qualified persons regardless of their race, color, creed, religion, national origin, age (40+), sex (including pregnancy), marital status, families with children, honorably discharged veteran or military status, sexual orientation, the presence of any sensory, mental or physical disability (including HIV, AIDS, & Hepatitis C status) or the use of a service animal or guide dog. All persons are also protected from Retaliation for filing a whistleblower complaint with the state auditor, Retaliation for filing a nursing home abuse complaint or Retaliation for opposing an unfair practice. 
These hereafter referred to as “protected class/classification.” 
ADSA provides interpreters or other auxiliary aids to persons with limited-English speaking ability or with sensory impairments as needed to allow effective communication.

This statement is in accordance with the provision of Title VI of the Civil Rights Act of 1964 which prohibits discrimination on the basis of race, color or national origin and Section 504 of the Rehabilitation Act of 1973 which prohibits discrimination on the basis of disability, and with Regulations of the Department of Health and Human Services issued pursuant to the Acts (Title 45 Code of Federal Regulations, Parts 80 and 84).  In addition to the provision of programs and services, Title VI and Section 504 cover employment under certain conditions.  In case of questions concerning this policy, or in the event of a desire to file a complaint alleging violations of the above provisions and regulations, please contact:

· DSHS, Aging and Disability Services Administration
P.O. Box 45600
Olympia WA  98504-5600 
1-800- 442-3263

TTY: 1-877-905-0454
· DSHS, Human Resources Division, Investigations Unit

1-800-521-8060 or TTY: 1-800-521-8061
· Equal Employment Opportunity Commission field office 
1-800- 669-4000 or TTY: 1-800-669-6820
· Washington State Human Rights Commission

1-800-233-3247; or TTY: 1-800-300-7525
· U.S. Department of Health and Human Services, Office for Civil Rights 1-800-368-1019
· U.S. Department of Labor

1-866-4-USA-DOL or TTY: 1-877-889-5627.
· U.S. Department of Justice

1-202-514-2000
Section II.  Non-discrimination Plan

Policy 1
No person will be subjected to discrimination based on their protected class/classification designation.  DSHS and ADSA policy are consistent with Civil Rights Laws (Title VI and VII of the 1964 Civil Rights Act, Executive Order 11246, as amended by Executive Order 11375, Section 504, of the 1973 Rehabilitation Act and the regulations issued there, and the Revised Code of Washington 49.60.030 against discrimination).
This policy and its provisions apply to every aspect of ADSA programs and activities as well as those of its contracting agencies and subcontractors.  This policy will not apply to individuals hired by a religion’s corporation, association, educational institution, or society to perform religious work related specifically to the employer.
POLICY 2:  Specific Discriminatory Practices Prohibited, but not limited to:
A. ADSA, its contracting agencies and subcontractors may not, under any program, directly or through contractual or other arrangements, on the basis of any protected class/classification: 

1. Discharge, bar, or refuse to hire or promote any person.

2. Deny a person any services, financial aid, or other program benefits provided.

“Service, financial aid, or other benefit under state or federally assisted programs includes any education or training, any evaluation, guidance, counseling, or placement service, any health, welfare, rehabilitation, housing or recreational service, any referral of individuals for any of the foregoing services, any consultative, technical, or information services, and any scholarship, fellowship, or traineeship stipend or allowance, any loan, or other financial assistance or benefit (whether in case or in kind), which is made available 
(a) with the aid of state or federal financial assistance; or 
(b) with the aid of nonfederal funds required to be made available for the program as a condition to the receipt of federal financial assistance; or 
(c) in or through a facility provided with the aid of federal financial assistance or the funds referred to in (b) above.”

3. Provide a person with an aid, benefit, or service that is known to be less effective as an aid, benefit, or service provided to other persons.

4. Provide a person with a different or separate aid, benefit or service unless necessary to provide aid, benefit or service that is as effective as those provided other persons.

5. Aid or perpetuate discrimination against a person by providing assistance to any agency, organization, or person that discriminates on the basis of race, color, creed, national origin, religion, sex, age, marital status, honorably discharged veteran or military status, sexual orientation, or the presence of any sensory, mental, or physical disability or the use of a service animal.

6. Deny a person the opportunity to participate as a member of planning or advisory boards, volunteers, consultants, or conferees.

B. ADSA, its contracting agencies and subcontractors may not, directly or through contractual or other arrangements, utilize criteria or methods of administration that based upon any protected class/classification would:
1. Have the effect of subjecting persons to discrimination. 
2. Have the effect of defeating or substantially impairing accomplishment of objectives of the program.
C. In determining the site or location of a facility, ADSA, its contracting agencies and subcontractors may not make selections that have the effect of excluding individuals from, denying them the benefits of, or subjecting them to discrimination on the grounds of those listed under the protected class/classification.
PROCEDURE
Below are specific procedures to provide a framework for the management and staff of ADSA, its contracting agencies and subcontractors to follow to ensure non-discrimination in all programs and activities.

A. Sharing of Information and Training for Staff

ADSA, its contracting agencies and subcontractors must inform and instruct their own staff concerning their obligations under Civil Rights Laws, the ADSA Non-discrimination Plan and the complaint procedure.  Each agency must also ensure that members of its staff who have contact with clients, potential clients and providers are informed of ethnic, cultural and language differences and the physical, mental, sensory and emotional disabilities having an impact on staff’s ability to provide services to minority and disabled persons.  Compliance with this part will include, but not be limited to:

1. Making copies of the Non-discrimination Plan available to the entire staff.
2. Providing, as part of a new employee’s orientation training, information regarding the obligation, intent, and meaning of Civil Rights Laws, the Non-discrimination Plan, and the complaint procedures.

B. ADSA Non-discrimination Compliance by Other than ADSA Staff in Aging and Disability Services Programs
ADSA recognizes its obligation for compliance extends to its contracting agencies and subcontractors, and assures that such participants in its programs comply with the ADSA Non-discrimination Plan. This will be accomplished by, but is not limited to:

1. Providing contracting agencies (who must, in turn, provide their subcontractors) with a clearly written explanation of their responsibilities under ADSA’s Non-discrimination Plan.
2. Requiring contracting agencies and subcontractors to provide written assurance they will comply with the ADSA Non-discrimination Plan.
3. Recognizing that assurances of compliance serve primarily as notice to contracting agencies and subcontractors that they must comply with the Non-discrimination Plan, and do not automatically indicate actual compliance.
4. Conducting compliance reviews.
5. Requiring contractors and subcontractors found not in compliance to take corrective action to meet compliance.

C. Sharing of Information to Clients and the General Public
ADSA, its contracting agencies and subcontractors must take steps to inform all clients, potential clients, and the general public of the existence of available programs and services, and of the fact that services, financial aid, and other benefits are provided on a non-discriminatory basis as required under the Non-discrimination Plan.  Further, such persons must be notified of their right to file a complaint if they believe they have been discriminated against on the basis of any protected class/classification. This may be accomplished by, but is not limited to:
1. Including language that the Non-discrimination Plan is available for review on all brochures, pamphlets, communications, radio and TV announcements, etc., which are designed to acquaint clients, potential clients and member of the general public with programs and services.
2. Providing appropriate communications to clients, potential clients and employees with vision or hearing impairments. 

3. Providing translated communications to clients, potential clients and employees when there is a significant representation of persons in particular ethnic/language groups and English is not the primary language of communication.
4. Notifying all referral sources that services are provided in a non-discriminatory manner.
5. Displaying in prominent places in all offices and facilities, posters indicating the Non-discrimination Policy and notice regarding the right to file a complaint and where and with whom such a complaint may be filed.
Methods of communication that will effectively notify all persons with limited English speaking ability regardless of ethnicity or disability must be developed by AAAs and/or their subcontractors in consultation with members of these groups or with advocates of groups representing such persons.

All AAAs (and, in turn, their subcontractors, as applicable) must:
a. Establish and implement written procedures for effective communication with persons who have sensory impairments or who are limited-English speaking, including the provision of bilingual and/or sign language interpretation and other communication-facilitating auxiliary aids in the provision of services to clients and at meetings of planning, advisory, and policy boards.
b. Inform public-contact staff and board members of the procedures.

Where subcontractors of AAAs have less than 15 employees, AAAs must assist their subcontractors in providing auxiliary aids by polling subcontractor resources, sharing arrangements, or other methods to mitigate costs for smaller subcontractors.  

D. Complaint Policy and Procedure:

POLICY: Any person who believes they, or any specific class of persons, have been subjected to discrimination on the basis of any protected class/classification may personally, or through a representative, file a written complaint.  
The time period for filing a complaint is no more than 180 days from the date of the alleged discrimination.  The DSHS Human Resources Division, Investigation Unit, however, may extend the time for filing a complaint.  No person who has filed a complaint, testified, assisted, or participated in any manner in the investigation of any complaint, will be intimidated, threatened, coerced, or discriminated against.  Where indication of such actions exist, the Human Resources Division, Investigation Unit may make appropriate recommendations to a suspected person, or that person’s supervisor(s), and must receive a response within five working days.  If the matter is not resolved through this process, the Human Resources Division, Investigation Unit may take the matter directly to the Secretary of DSHS through the Assistant Secretary.
PROCEDURE
All complaints concerning discrimination because their protected class/ classification must:

1. Be filed in writing.

2. Describe the type of discrimination alleged.

3. Indicate when and where the alleged discrimination took place.

4. Describe any pertinent facts and circumstances surrounding the alleged discrimination.

5. Signed by the person making the complaint.

Complaints may be addressed by the DSHS Human Resources Division, Investigation Unit who will assign them for prompt and thorough investigation.  The identity of the person making the complaint must be kept confidential except as necessary to carry out the purpose of this policy including the conduct of any investigation or corrective action.  After the complaint has been investigated, a determination of whether or not any discriminatory practice has occurred will be made, and, if determined necessary, corrections to past practices and prevention of the recurrence of such discrimination will be implemented.
If resolution cannot be reached, the DSHS Human Resources Division, Investigation Unit must bring the complaint to the Secretary of the Department through the Assistant Secretary, who will ensure that action is taken to correct past discriminatory practices and to prevent the recurrence of such discrimination, if any.  The person(s) making the complaint must be advised in writing in a timely manner, what the DSHS Human Resources Division, Investigation Unit found regarding the complaint.  If the person making the complaint is not satisfied with the results of the Departmental investigation, they may request an opportunity for a hearing before a committee appointed by the Secretary of the Department at which time the person making the complaint and/or their representative may present any pertinent information for consideration by this committee.  The Department will maintain adequate records to show the nature of the complaint and will make such information available to interested persons.
In cases where the complaint is initially filed with the Office of Civil Rights or Washington State Human Rights Commission, they may proceed to investigate the complaint utilizing their own resources or they may request the Department to conduct the investigation.  In instances where the Department is requested to conduct the investigation, the request will be forwarded to the DSHS Human Resources Division, Investigation Unit.
E. Recruitment and Employment Practices

ADSA, AAAs and subcontractors must establish measures to ensure that recruitment and employment practices do not discriminate on the basis of their protected class/classification.  This will be accomplished by, but is not limited to:
1. Compliance with the Affirmative Action Plan with regard to employment and personnel matters.

2. Hiring, in all service delivery positions, a representative number of appropriate bilingual and/or bicultural staff to meet the needs of the potential clientele of a particular national origin or race.

3. Hiring of persons who are adequately trained and skilled to communicate and effectively assist disabled clients.

4. Giving preference to individuals aged 60 or older for any staff positions for which individuals qualify, subject to merit system rules (applies to ADSA and AAAs only).

5. Assuring that educational and training opportunities are provided in a nondiscriminatory manner.

6. Monitoring contractors and subcontractors for Non-discrimination in employment and recruitment practices. 
7. Determining whether a substantial number of the older persons residing in the planning and service area are of limited English proficiency, and if so, the Area Agency on Aging must designate an individual employed by the AAA, or available to the AAA on a full-time basis, whose responsibilities will include: 

a. Taking appropriate action to ensure that counseling assistance is made available to older persons who are of limited English proficiency in order to assist them in accessing and participating in programs.
b. Providing guidance to people engaged in the delivery of supportive services to older persons regarding limited English proficiency and linguistic and cultural differences.
F. Planning, Advisory and Policy Boards

ADSA, AAAs and subcontractors assure that persons will not be denied based upon their protected class/classification the opportunity to participate as volunteers and as members of planning, advisory, and policy boards that are integral parts of their programs.
G. Monitoring Service Delivery
ADSA, AAAs and subcontractors must have procedures for monitoring all aspects of their operations to ensure no policy or practice is, or has the effect of, discriminating against clients, potential clients or employees on the basis of race, color, creed, national origin, religion, sex, age, marital status, honorably discharged veteran or military status, sexual orientation, the presence of any sensory, mental, or physical disability or the use of a service animal.  The monitoring procedures must include, but is not be limited to, such areas as:
1. Location of offices and facilities
2. Manner of assignments of applicants/clients to staff
3. Dissemination of program information
4. Criteria for acceptance into the agency’s programs

5. Referral of clients to other agencies and facilities
6. Referral sources
7. Tests, if applicable
8. Utilization of minority, women, and handicapped contractors
9. Use of volunteers, consultants, etc.

10. Application for assistance, if appropriate
11. Rules of courtesy
12. Provision of services
13. Records
14. Number of disabled individuals, member of racial minority groups serving on planning, advisory and policy boards
15. Program accessibility to disabled persons
16. Accommodations and auxiliary aids for persons with impaired sensory, manual or speaking skills
17. Statistical information by race/national origin 
, language, and disabled condition 
. Including:

a. Potential participation in programs
b. Actual participation in programs
c. Staffing pattern or utilization
d. Membership in advisory councils
e. Number and nature of discrimination complaints filed
f. Number of limited- or non-English speaking clients
g. Number of staff skilled in bilingual and sign language communication
18. Display of Non-discrimination poster (which includes notification of discrimination complaint procedure) in prominent places
19. Written Title VI and Section 504 assurances
20. Compliance with the following notification requirements:

a. Title VI regulations:

45 CFR 80.6 (d)
Information to beneficiaries and participants.  Each Recipient must make available to participants, beneficiaries, and other interested persons information regarding the provisions of this regulation and its applicability to the program for which the recipient receives federal financial assistance, and make such information available to them in such manner, as the responsible Department official finds necessary to apprise such persons of the protections against discrimination assured them by the Act and this regulation.

b. Section 504 regulations:

i. 45 CFR 84.8(a) and (b)
A recipient that employs fifteen or more persons must take appropriate initial and continuing steps to notify participants, beneficiaries, applicants and employees, including those with impaired vision or hearing, and unions or professional organizations holding collective bargaining or professional agreements with the recipient that it does not discriminate on the basis of handicap in violation of section 504 and this part.  The notification must state, where appropriate, that the recipient does not discriminate in admission or access to, or treatment or employment in, its programs and activities.  The notification must also include an identification of the responsible employee designated pursuant to 84.7(a).  A recipient must make the initial notification required by this paragraph within 90 days of the effective date of this part.  Methods of initial and continuing notification may include the posting of notices, publication in newspapers and magazines, placement of notices in recipients’ publication, and distribution of memoranda or other written communications. 
If a recipient publishes or uses recruitment materials or publications containing general information that it makes available to participants, beneficiaries, applicants, or employees, it must include in those materials or publications a statement of the policy described in paragraph (a) of this section.  A recipient may meet the requirement of this paragraph either by including appropriate inserts in existing materials and publications or by revising and reprinting the materials and publications.
ii. 45 CFR 84.22(f)
The recipient must adopt and implement procedures to ensure that interested persons, including persons with impaired vision or hearing, can obtain information as to the existence and location of services, activities, and facilities that are accessible to and usable by disabled individuals.
iii. 45 CFR 84.52(b)
A recipient that provides notice concerning benefits or services, or written material concerning waivers of rights or consent to treatment must take such steps as are necessary to ensure qualified disabled persons, including those with impaired sensory or speaking skills, are not denied effective notice because of their disability.

Monitoring procedures must provide for prompt corrective action where problem areas are not identified, within a specified time frame, not to exceed 90 days, and timely follow-up to ensure the corrective steps were taken.

H. Program Accessibility to Persons with Disabilities
ADSA, its AAAs and subcontractors must ensure that qualified persons having a disability are not denied the benefits of, excluded from participation in, or otherwise subjected to discrimination under any of their programs because the facilities are inaccessible to or unusable by persons with disabilities. (Refer to Title V, Section 504 of the Rehabilitation Act of 1973.)
I. Corrective Requirements

ADSA must take corrective action to overcome the effects of discrimination in instances where ADSA, AAAs or subcontractors have discriminated against persons on the basis of their protected class/classification.  In the absence of such discrimination, ADSA may take affirmative action to overcome the effects of conditions which resulted in limiting participation.
J. Compliance Records

Civil rights information which includes data on the protected classes/classifications must be collected and maintained by ADSA, AAAs and /or subcontractors.  This information must be collected and maintained to demonstrate the composition of: 

· Staff

· Advisory councils 

· Program participation

Statistical information by race/national origin, language, and disability must include:

a. Potential participation in programs (To be on file at AAA level.)
b. Actual participation in programs (To be retained at service provider level.)*
c. Staffing pattern or utilization (ADSA, AAAs and subcontractors will retain information regarding their own staff.) *
d. Membership on Advisory Councils (ADSA, AAAs and subcontractors will retain information regarding their own advisory councils.) *
e. Number and nature of discriminatory complaints files (Copies of all complaints are to be forwarded to ADSA.)
f. Number of limited or non-English speaking clients (To be retained on subcontractor level.)(
g. Number of staff skilled in bilingual and sign language communication (ADSA, AAAs and subcontractors will retain information regarding their own staff.)(
ADSA, AAAs and subcontractors must make available to the DSHS Human Resources Division, Investigation Unit, all data and information necessary to determine compliance with civil rights laws and this non-discrimination plan.

* AAAs may require this information be sent to them by their subcontractors.

K. Noncompliance

Any contractor or subcontractor which refuses to furnish assurances of non-discrimination or fails to comply with state or federal laws as outlined in these policies will be refused federal or state financial assistance.  Such action, however, will be taken only after an opportunity for a review before the appropriate officials and after a reasonable amount of time has been provided to comply with these policies.  All occurrences of noncompliance will be forwarded to the appropriate state and federal agencies, in a timely manner.

Section III.  Affirmative Action Plans

POLICY 1: Affirmative Action Language in Contracts
A. As a part of the “Agreement”, each AAA must comply with AAA General Terms and Conditions that indicates the AAA’s legal entity will maintain an affirmative action plan that has been approved by an agency with jurisdictional authority for the current calendar year.  Each affirmative action plan referred to in this section must contain sufficient information to meet, at a minimum, requirements of Title VI of the Civil Rights Act of 1964 as amended by Title VII of the Equal Employment Opportunity Act of 1972, and the Older Americans Act of 1965, as amended.
B. Each subcontractor must submit, as part of its subcontract, an Affirmative Action Statement of Compliance dated and bearing the original signature of a person with authority to commit the subcontractor.

C. AAAs operated by Indian tribes are exempt from Provisions 1 and 2 in Policy 1 of this section; however, ADSA recommends they develop and maintain affirmative action plans in accord with the provisions of Part A.

POLICY 2: Contract Reference to “Non-discrimination in Client Services” in Agreement
ADSA requires that a policy of Non-discrimination in services is mandatory and is an integral part of each contract with each AAA and each subcontractor.
PROCEDURE: Contracts with any AAA must contain an inclusion by reference or attachment, citing the appropriate Agreement between the department and the agency.
PROCEDURE:  Assurance of Compliance
A. Each AAA must have on file at ADSA:

1. An appropriate Assurance of Compliance with Title VI of the Civil Rights Act of 1964 which is dated and bears the original signature of a person with authority to commit the AAA’s legal entity.

2. An appropriate Assurance of Compliance with Section 504 of the Rehabilitation Act of 1973 which is dated and bears the original signature of a person with authority to commit the AAA’s legal entity.  Each Assurance must show whether the recipient of the funding employs fewer that fifteen (15) persons or fifteen (15) or more persons.  If the recipient employs fifteen (15) or more persons, one or more persons must be designated and named on the Assurance of Compliance as the coordinator(s) of the effort to comply with the Health and Human Services (HHS) regulation.  The fifteen (15) or more employees apply to the larger agency rather than to employees located at a specific program location. 

B. AAAs must have on file appropriate Assurances of Compliance with Title VI and Section 504 from each subcontractor.

POLICY 3:  Non-discrimination in Employment
ADSA requires that a non-discrimination in employment policy is mandatory and is an integral part of each contract with each AAA and each subcontractor.  The non-discrimination in employment policy is in addition to the affirmative action requirements in Policy I of this Section.

PROCEDURE:  Each contract with AAAs must contain an inclusion, by reference or attachment, citing the appropriate Agreement between the department and the agency. (See Agreement Non-discrimination in Employment clause.)
� Race/national origin may be broken into populations appropriate for the area which may include Caucasian, African-American, Hispanic, Alaskan native/American Indian, Chinese, Japanese, Vietnamese, Laotian, Cambodian and Hmong. 


� Information on disabling conditions should state whether the person is hearing impaired, visually impaired, or otherwise sensory impaired.  Mobility impairments should be broken down to state whether the person uses a wheelchair or has difficulty walking.


( AAAs may require this information be sent to them by their subcontractors.
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