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February 23, 2009


Notice of Adjustment of Medicaid Nursing Facility
Rates Pursuant to RCW 74.46.421

February 23, 2009
The purpose of this notice is to advise nursing facilities that participate in the Medicaid program that the Department of Social and Health Services (the Department) intends to: (1) revise each facility’s July 1, 2008 rate in light of a recent Thurston County Superior Court ruling, and 2) implement rate adjustments for each facility in light of the legislatively mandated “budget dial” provisions.

On September 5, 2008, in a case known as Life Care Center of America v. DSHS, the Thurston County Superior Court ruled that the Department had erred in its method of applying the “vendor rate increase” (VRI) to the July 1, 2006 rates of the Life Care facilities.  Based on that ruling, the Superior Court ordered the Department to go back and revise July 1, 2006 rates for the Life Care facilities.  While maintaining that it properly interpreted the Legislature’s intent, the Department decided not to appeal the Superior Court order.  However, that did not mean that the Department agreed with the order, or felt that it acted incorrectly. 
As a result of the Superior Court’s order and a subsequent administrative order, the Department adjusted the rates paid to the Life Care facilities for the period July 1, 2006 to June 30, 2008.  The Department then faced the question of whether the Superior Court order affected the July 1, 2008 rate setting.  To understand the Department’s actions, a reminder of the timing involved is helpful.  The Department set the July 1, 2008 rates for all facilities in June, 2008.  At that time, the last word on the issue was the order of the administrative law judge in the Life Care administrative appeal, which had affirmed the Department’s application of the VRI.  As a result of the administrative ruling, the Department set the July 1, 2008 rates in accordance with its current interpretation of the governing statutes.  The Life Care facilities involved in the lawsuit did not appeal their July 1, 2008 rates.    
Initially, the Department decided not to extend the Superior Court’s ruling to the rate period beginning July 1, 2008, for several reasons: by its own terms, the order did not apply to that period; the Life Care facilities had not appealed their July 1, 2008 rates; the Department believed that it had followed the intent of the Legislature in computing the VRI; and there was good reason to believe that the Legislature would act to clarify the matter when it convened in January of 2009.
Life Care then filed a motion asking the Superior Court to hold the Department in contempt for not extending the Court’s ruling to the July 1, 2008 rate period; the motion was noted for hearing on February 13, 2009.  The Legislature had not yet passed an amended supplementary budget for the current state fiscal year, which would likely be where it would clarify its intent on the matter.  While the Department believed the motion lacked merit and was unnecessary, it decided to apply the Court’s ruling to the July 1, 2008 rate setting for the Life Care facilities.

Furthermore, the Department has decided that the most equitable course of action is to apply the Superior Court’s ruling to all facilities’ July 1, 2008 rates.  In implementing this decision, the Department has tried as much as possible to give other facilities the same treatment as that received by the Life Care facilities.  Because of the order entered by the Superior Court on February 13, 2009, the Life Care facilities will receive their increased payment for rates beginning July 1, 2008 a bit earlier than the other facilities, but in the end all facilities will be treated equally.  
Rates for the period July 1, 2006 through June 30, 2008 for facilities other than those in the Life Care case will not be changed.
Specifically, the Department has recalculated the rates for all facilities for the quarterly rate periods July 1 and October 1, 2008, using the method of compounding the VRI as ordered by the Superior Court.  Based on the Court’s order, the July 1 to December 31, 2008 rate increase will be paid to the Life Care facilities within 20 calendar days of the order.  The rates for all other facilities have been entered into the payment system, but on the basis of “for settlement only.”  This means that the facilities will receive their increased rates for the period July 1 to December 31, 2008 in preliminary settlements, which will be calculated and mailed in July, 2009.  For both July and October, 2008 rates the increase will average around $3.00 PPD; these figures are not cumulative.
The Department has also recalculated the rates for all facilities as of January 1, 2009, again using the compounded VRI ordered by the Superior Court. The resulting additional payments should first appear in the Remittance Advices sent to facilities on or about March 9, 2009.  These rates will apply to all of the quarter beginning January 1.  For January rates the average increase will be a little below $3.00 PPD.
This recalculation will generally result in higher rates for all facilities, although due to the “hold harmless” provision enacted in 2006 a few facilities will see a decrease in their rates.  However, if paid in full for the quarter beginning April 1, 2009, these rates would exceed the “budget dial” amount established by the Legislature in Section 206 (2) of the biennial appropriations act as the statewide maximum average daily rate for state fiscal year (SFY) 2009, ending on June 30, 2009.
When, in 2007, the Legislature adopted the operating budget for the current biennium, it initially set the “budget dial” figure for SFY 2009 at $164.18.  Then, in 2008, the Legislature modified that figure to $165.04.  On Wednesday, February 18, 2009, the Legislature passed an amended supplementary budget that again changed the “budget dial” figure for SFY 2009, this time to $163.72.  The bill included an emergency clause so when the Governor signed the measure on the same day, it became effective immediately.  It is this figure of $163.72 that the Department must use in applying the statute.
Therefore, the Department must invoke the provisions of RCW 74.46.421, commonly referred to as the “budget dial” statute.  Specifically, the relevant sections state:

(4) (a) The statewide average payment rate for any state fiscal year under the nursing facility payment system, weighted by patient days, shall not exceed the annual statewide weighted average nursing facility payment rate identified for that fiscal year in the  biennial appropriations act.

(b) If the department determines that the weighted average nursing facility payment rate calculated in accordance with this chapter is likely to exceed the weighted average nursing facility payment rate identified in the biennial appropriations act, then the department shall adjust all nursing facility payment rates proportional to the amount by which the weighted average rate allocations would otherwise exceed the budgeted rate amount.  Any such adjustments for the current fiscal year shall only be made prospectively, not retrospectively, and shall be applied proportionately to each component rate allocation for each facility. 
Per WAC 388-96-724, the Department must give advance notice of at least twenty-eight calendar days to facilities of a reduction taken under RCW 74.46.421.  The rate reduction is then effective the first day of the month following the end of the twenty-eight day notice period.

This letter is the Department’s formal notice to all Medicaid-contracted nursing facilities that rates will be reduced pursuant to RCW 74.46.421.  The effective date of the rate reduction will be April 1, 2009.
Applying the Life Care ruling effective July 1, 2008, the Department will calculate projected rates for all facilities for April 1, 2009.  Those projected rates will then be reduced by a percentage reduction factor (PRF) that, when applied to all nursing facilities’ rates, will result in a statewide weighted average payment rate that is equal to or less than the $163.72 now established by the Legislature for SFY 2009.  April 1, 2009 rates will be mailed to facilities on the normal schedule.
The Department currently estimates that application of the “budget dial” will result in a decrease in rates of approximately 10% from the amounts otherwise calculated for the April 1, 2009 quarter.  This is a preliminary estimate only; the final figure may be different.  We are giving you this estimate to assist in your planning for the April 1 quarter.  The 10% decrease is certainly significant, but please keep in mind that this compares the “budget dial” rates to the projected April 1 rates newly inflated by the compounded VRIs.  
If you have any questions concerning your facility’s rates, please call your assigned analyst or contact Ed Southon, Manager of the Nursing Home Rates Section, at (360) 725-2469 or southeh@dshs.wa.gov.
Sincerely,

Kathy Marshall, Director

Management Services Division
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