FACT SHEET

Advance Directives and Informed Consent


Health care decision-making issues involving topics such as advance directives and informed consent are both sensitive and complicated.  Every situation must be reviewed on a case by case basis.  Below are some general concepts that apply to issues that may arise in any setting, including an in-home setting.
ADVANCE DIRECTIVES
What is an advance directive?

An advance directive is a written document that describes an individual’s choice about how health care decisions should be made in the future if the individual is unable to provide that information. Examples of advance directives include durable power of attorney for health care and living wills. They often address end-of-life issues. The federal Patient Self Determination Act requires most facilities/homes to provide information to residents about advance directives. The Act also gives each resident the right to choose whether or not to make an advance directive.
Who has to provide information to a resident about advance directives?

The federal Patient Self Determination Act requires all health care providers who participate in the Medicare or Medicaid program to provide information to residents about advance directives, and to give them an opportunity to execute advance directives if they choose to do so.
When should be done before implementing an advance directive?

Even when the resident’s current medical event is addressed by the resident’s advance directive, the provider and staff must first inform the resident or the resident’s legal decision maker about possible treatment before implementation of the advance directive.

What should I do in an emergency if I cannot obtain an informed consent decision?

RCW 7.70.050 allows a provider to implement an advance directive in good faith if, in an emergency, the provider cannot obtain an informed consent decision due to the incompetence of the resident or the unavailability of the legal decision maker.  Because some assessment and decisions about end-of-life issues may only be made by a licensed practitioner, please contact your attorney for more specific information, including any questions about scope of practice issues.  
Is there a specific form required for advance directives?

No.  A specific form is not required for advance directives.  There are forms available that you may access and use but no specific form is required.
What are my responsibilities as a long term care facility/home on health care decision making issues?

All long-term care facilities/homes must have operational policies and procedures directing staff how to handle a resident’s medical emergency, including informed consent and implementation of advance directives.  This also includes the use of the POLST form if the resident has one. 
Are there any specific assessment related issues that I need to consider?

All long-term care facilities/homes must assess resident’s cognitive capacity and identify whether the resident or someone else has the authority to make health care decisions for the individual.  Part of this process would involve 1) determining whether the resident has executed an advance directive, and if the advance directive is in effect, and 2) if the resident will not be making his or her own decisions, identifying the appropriate surrogate decision maker.  This information should be documented in the resident’s record.
Should advance directives and any POLST form be accessible?

Yes.  Both should be kept in a place easily accessible by anyone who has the right to or need for that information. The Washington State Medical Association recommends the POLST form being the first document in the resident’s record. If this type of document is kept in the same place for each resident, then staff or anyone else who has the right to the information will be able to quickly access the information.  For example, the facility/home might decide that residents’ POLST form will be the top document in each resident’s file. 
Can I be a power of attorney for a resident?

Owners, operators, administrators and employees of a long term care facility/home where a resident resides cannot act as power of attorney for the resident unless they are also the spouse, adult child or brother or sister of the resident.  (RCW 11.94.010)  
INFORMED CONSENT

What is informed consent and who must be given informed consent?

The law (chapter 7.70 RCW) provides everyone with the right to be fully informed of health care issues that have the potential to affect their lives.  As part of the informed consent process, the health care provider must tell individuals about the risks and benefits of certain actions or treatments, and about the risk of not having treatment.  Actions or treatments that inquire informed consent include decisions about what medication to take, whether to change medical treatment, or how to handle life threatening problems.  Except in an emergency, informed consent must be given before a health care decision is made, whether or not the person has an advance directive.

Who is authorized to provide the information a person needs in order to make an informed decision?

Usually the information should be provided by the practitioner who orders the medication or treatment in question. RCW 7.70.020 gives health care providers the authority to give the information. Health care providers are defined as persons, including physicians and nurses, licensed by this state to provide health care or related services. If the health care provider’s license gives him/her the scope of practice to provide informed consent information, then he or she may do so.
Who is authorized to make an informed consent decision for health care when a resident is not competent?

The state law regarding informed consent (RCW 7.70.065) lists, in the order of priority, the persons authorized to provide informed consent for health care on behalf of individuals who are not competent to consent themselves.  Long term care facilities and other health care providers are required to use this list to determine the appropriate surrogate decision maker.

· The appointed guardian of the patient, if any;

· The individual, if any, to whom the patient has given a durable power of attorney that encompasses the authority to make health care decisions (DPOAHC);

· The patient's spouse;

· Children of the patient who are at least eighteen years of age;

· Parents of the patient; and

· Adult brothers and sisters of the patient.
May nieces or nephews make informed consent decisions for an individual?

Since nieces and nephews are not on the list of surrogate decisions makers, they may only make informed consent decisions if they have been appointed guardian for the individual, or if the individual has designated them as durable power of attorney for health care decisions.  
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