RCS OPP for NHs, AFHs and ALFs
enforcement Process – Civil Fines

Residential Care Services (RCS)

Operational Principles and Procedures for

Nursing Homes (NHs), Adult Family Homes (AFHs) and Assisted Living Facilities (ALFs)

ENFORCEMENT PROCESS

Civil Fines
I. Purpose

To consistently and uniformly impose and enforce civil fines for Nursing Homes (NHs), Adult Family Homes (AFHs) and Assisted Living Facilities (ALFs)when they have violations that:

· Result in actual or potential harm to residents; 

· Are recurring/repeated;  

· Are uncorrected;

· Pervasive; or

· Present a threat to the health safety or welfare of residents.

II. Authority
All Programs:  

RCW 43.20A.215 - Department – Assessment of civil fine
Nursing Homes:  

RCW 18.51 - Nursing homes 

WAC 388-97-4460 - Nursing homes (Remedies)
Adult Family Homes:  
RCW 70.128.160(2) - Adult family homes 
WAC 388-76  - Adult family home minimum licensing requirements
Assisted Living Facilities (Boarding Homes):  
RCW 18.20 - Boarding homes
WAC 388-78A - Boarding home licensing rules 

WAC 388-110-260(1), (2), (3) - Contracted residential care services (Remedies)
III. Operational Principles
A. Within 10 working days of completion of data collection:

1. The field will send by an approved mail method, the Statement of Deficiencies (SODs), and/or cover letters to the provider when:

a. There are SODs without enforcement recommendations; or
b. Compliance Specialist does not approve enforcement; or
c. There are no deficiencies or only consultations. 

2. Headquarters (HQ) will send by an approved mail method, the SODs and enforcement letters to providers when RCS imposes civil fines. 

3. The field will not send out SODs or cover letters to providers when the SODs have been sent to the Compliance Specialist for enforcement consideration unless directed to do so. 
B. Civil fines will be recommended and may be imposed for violations that: 

1. Resulted in actual or potential serious harm to residents; or
2. Were repeated (recurring) or uncorrected; or
3. Found individuals operating a home without a license. 
NOTE: 
If a licensed provider is operating another home that is not licensed, the SOD and fine is to be written under the current license of that provider.
C. Civil fines may be recommended for violations that resulted in actual or potential minimal or moderate harm to residents. 
D. Civil fines may be also recommended when the facility has failed to comply with already imposed enforcement actions such as conditions and stop placement. 

E. Civil fines may be imposed along with any other enforcement remedy such as conditions, stop placement, revocation and summary suspensions. 
F. Civil fines may be imposed for violations of fire code based on State Fire Marshal reports. 

G.  Timeframes identified within this procedure to complete and process civil fine recommendations may be extended with management’s approval, except as otherwise  specified in statute or regulation.  
H. Licensees will be given an opportunity to question and/or clarify the Statement of Deficiencies report and/or the imposition of civil fine(s) via the department’s informal dispute resolution (IDR) process. 

I. Licensees will be given an opportunity to contest imposition of a civil fine via the administrative hearing process. 

IV. Procedures

Civil Fine Recommendations
A. The Licensor/Surveyor/Complaint Investigator will: 

1. Document on a Statement of Deficiencies report within four working days of completion of data collection, (for nursing homes this is the end of on-site data collection) violations of  regulations. 

2. Initiate civil fine recommendations if  regulatory violations:

a. Demonstrate actual or potential serious harm to residents; 
b. Demonstrate minimal and repeat, moderate or serious harm to residents and/or analysis of the home’s compliance history demonstrated inability or refusal to comply with statutes and regulations. 
c. Were recurring (repeated) or uncorrected on two or more occasions in the past 15 months for nursing homes and adult family homes  (36 months for Assisted Living Facilities) or since the date of the last full inspection, whichever period is longer. 
NOTE:  
Civil fines will be recommended when the State Fire Marshal notifies the department that a NH or a ALF has failed to comply with state fire code regulation. In these instances the field will write a SOD based on non compliance with state and local laws using the State Fire Marshal report as evidence. Then an Email fine recommendation will be completed and sent forward to the Field Manager who will forward the fine recommendation to the NH/ALF Compliance Specialist.

3. Prepare an Email or the Enforcement Recommendation Form for the Field Manager listing the specific WAC violations for which civil fines are being recommended. Specify the fine amount, and for which particular violation (s) the fine is being recommended
4. If the fine is for a recurring (repeated) or uncorrected violation of the same specific requirement and subsection that was cited on two or more occasions in the timeframes referenced in section 2 above, include the repeat violation with specific WAC/RCW information (Enforcement Recommendation Email Form) along with the event ID for Nursing Home or the FMS Visit number for the Adult Family Home or Boarding Home. 
5. Forward completed recommendation and the Statement of Deficiencies report (Nursing Home SODs will also need to include the completed WAC form DSHS 10-207) to the Field Manager within four working days of completion of data collection. 

NOTE: 
It is no longer necessary to send hard copy of the former repeat violations from previous visits.  These violations will be accessed through FMS visit number/ ASPEN event ID number. Nursing Home WAC only citations on form DSHS 10-206 and 10-207 will need to be emailed as these forms are not in ASPEN.
District Management Review of Civil Fine Recommendations

A. Field Managers will: 

1. Verify: 

a. The deficiency citation demonstrates actual or potential harm or is recurring (repeated) or is uncorrected and warrants a civil fine recommendation. 
b. The civil fine that will be imposed corresponds with the scope and severity of the deficiency citation and is correlated to the statute or regulation cited. 
c. The correct legal requirement (WAC) is identified for the enforcement action   recommended. 
2. Accept the recommendation as submitted or modify or delete any portion within six working days of completion of data collection. 

3. After consulting with the Compliance Specialist to verify enforcement actions are approved:

a. Email the following to the Compliance Specialist Support Staff: 

i. Signed SOD cover page.; and
ii. Resident and Staff sample list. 
b. Put enforcement recommendations for Adult Family Homes or Assisted Living Facilities in FMS at the same time you send the email to Compliance Specialist. 
NOTE: 
For Nursing Homes:  please also email a signed WAC sheet DSHS 10-207.  
For Assisted Living Facilities and Adult Family Homes:  please ensure that the SOD is final by removing the DRAFT language. To do this, enter the artificial number 00000 in the certified mail prompt in FMS. Then sign and send the SOD cover page to the designated Compliance Specialist/Compliance Support Staff.  

4. Review any changes in the civil fine recommendation or SOD with licensor, survey team or complaint investigator. 
5. If the civil fine was deemed not to be the selected enforcement remedy, please delete the fine recommendation from FMS. 
Headquarters Management Action on Civil Fine Recommendation

A. The Compliance Specialist will: 

1. Review only the SOD violation(s) related to specific WAC being recommended for a civil fine, to determine if sufficient basis exists to approve the civil fine.
2. Accept the recommendation or modify or delete any portion.  Discuss the reason for the modification or deletion with the Field Manager who will review changes with RCS staff. 
3. If the civil fine is not approved, direct the field to send the SOD to the provider.
4. Obtain the Assistant Director’s or designee’s final approval and determination of the civil fine to be assessed within 2 working days of receiving the Email civil fine recommendation.
5. Email compliance support staff the final civil fine amount so compliance support can complete enforcement notice letter and mail the documents to the appropriate parties.
B. Headquarters  Compliance Support Staff will: 

1. Prepare civil fine enforcement letter for signature of Assistant Director or designee. 

2. Print final SOD out of FMS or ASPEN and attach signed cover page from field  office to complete the official SOD report
3. Send the licensee the civil fine enforcement letter, final SOD, Resident and Staff sample list through an approved mail method within 10 working days of completion of data collection. 

a. The enforcement letter will include the amount of the fine, when the fine is due, informal dispute resolution (IDR) rights, hearing rights and when appropriate, the POC/Attestation information. 

4. Send copies of enforcement letter(s) to the Field Manager and District Administrator. 

5. Post the enforcement letter on the Departments Internet site and email or fax a courtesy copy of the notice to applicable parties (i.e., Medicaid Fraud, AAG, HCS, DDD, MH, OFR, Ombudsman, etc) notifying them of enforcement actions initiated. 

NOTE: 
Office of Financial Recovery (OFR) will need a second civil fine amount notice in cases where a daily civil fine continued to accrue and the final amount due would not be determined until the facility corrects. 
6. Track in the Enforcement Systems the: 

a. Amount of civil fine levied. 

b. Amount of fine paid by the provider (obtain from OFR) and when paid. 

Headquarters Informal Dispute Resolution (IDR) Management 
A. IDR Program Manager will: 

1. Oversee scheduling any requested IDR for enforcement action per Informal Dispute Resolution Operation Principles and Procedures. 

2. Discuss with the Assistant Director or designee the changes in the SOD that may affect a change in civil fine enforcement remedy, or IDR requests to modify the amount of the civil fine. 
3. Coordinate with Compliance Specialist to write a notice letter to the provider with the results of the IDR where changes in the SOD affect the civil fine. 
4. Ensure the IDR Support Staff alerts Compliance Support Staff, when a timely IDR has been requested for a civil fine. 

5. Alerts Compliance Support Staff when the IDR has been held and there are changes affecting the civil fine. 

6. Track in the Enforcement Systems the : 

a. Outcome of the IDR. 

b. Date the IDR/Enforcement letter is sent to the provider. 

7. IDR Support Staff and Compliance Support Staff will track and maintain required information related to civil fines. 
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____________________________ 



_June 2, 2011___
Joyce Pashley Stockwell, Director 
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