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STATE OF WASHINGTON
DEPARTMENT OF SOCIAL AND HEALTH SERVICES

Aging and Long-Term Support Administration

Residential Care Services

PO Box 45600, Olympia, WA 98504-5600

4/20/2021
TO:

Interested Persons

FROM:
Libby Wagner, Adult Family Home Policy Program Manager


Aging and Long-Term Support Administration (ALTSA)


Residential Care Services (RCS)
SUBJECT:
CONCISE EXPLANATORY STATEMENT (per RCW 34.05.325)



For Significant Legislative Rules
Proposed as WSR 20-02-013,  WSR 20-11-055, and WSR 20-22-102
SUBJECT MATTER AND WAC NO.:

Chapter 388-76 WAC Adult Family Home Minimum Licensing Requirements:

Amended: (40)
WAC 388-76-10510 Resident rights – Basic rights
WAC 388-76-10515 Resident rights – Exercise of rights

WAC 388-76-10522 Resident rights – Notice – Policy on accepting Medicaid as a payment source

WAC 388-76-10525 Resident rights – Description (NEW TITLE: Resident rights – Postings)
WAC 388-76-10530 Resident rights – Notice of services (NEW TITLE: Resident rights – Notice of rights and services)

WAC 388-76-10532 Resident rights – Standardized disclosure of services form (NEW TITLE: Resident rights – Department standardized disclosure forms)
WAC 388-76-10540 Resident rights – Disclosure of fees and charges – Notice requirements – Deposits (NEW TITLE: Resident rights – Disclosure of charges – Notice requirements – Deposits)
WAC 388-76-10545 Resident rights – Admitting and keeping residents

WAC 388-76-10550 Resident rights – Adult family home staffing – Notification required

WAC 388-76-10560 Resident rights – Adult family home management of resident financial affairs

WAC 388-76-10561 Resident rights – Resident security deposit account

WAC 388-76-10585 Resident rights – Examination of inspection results

WAC 388-76-10595 Resident rights – Advocacy access and visitation rights

WAC 388-76-10600 Resident rights – Mail and telephone privacy

WAC 388-76-10605 Resident rights – Personal property and storage space

WAC 388-76-10615 Resident rights – Transfer and discharge

WAC 388-76-10620 Resident rights – Quality of life – General

WAC 388-76-10685 Bedrooms

WAC 388-76-10715 Doors – Ability to open
WAC 388-76-10720 Electronic monitoring equipment – Audio monitoring and video monitoring

WAC 388-76-10725 Electronic monitoring equipment – Resident requested use

WAC 388-76-10750 Safety and maintenance

WAC 388-76-10765 Storage

WAC 388-76-10770 Telephones

WAC 388-76-10784 Water hazards – Fences, gates, and alarms

WAC 388-76-10795 Windows

WAC 388-76-10800 Adult family home located outside of public fire protection

WAC 388-76-10805 Automatic smoke detectors (NEW TITLE: Automatic smoke alarms)

WAC 388-76-10810 Fire extinguishers

WAC 388-76-10825 Space heaters, fireplaces, and stoves

WAC 388-76-10830 Emergency and disaster plan – Required

WAC 388-76-10840 Emergency food supply

WAC 388-76-10850 Emergency medical supplies

WAC 388-76-10865 Resident evacuation from adult family home

WAC 388-76-10870 Resident evacuation capability levels – Identification required

WAC 388-76-10885 Elements of emergency evacuation floor plan

WAC 388-76-10890 Posting the emergency evacuation floor plan – Required  
WAC 388-76-10895 Emergency evacuation drills – Frequency and participation

WAC 388-76-10900 Documentation of emergency evacuation drills – Required

WAC 388-76-10905 Emergency evacuation – Notification of department required
New Sections: (1)
WAC 388-76-10616 Resident rights – Transfer and discharge notice
Repealed: (4)
WAC 388-76-10520 Resident rights – General notice
WAC 388-76-10555 Resident rights – Financial affairs

WAC 388-76-10565 Resident rights – Adult family home system for management of resident financial affairs

WAC 388-76-10835 Elements of an emergency and disaster plan

REASON FOR ADOPTION:
The adopted rules update requirements that are obsolute or require clarification. Most of the rules have not been updated in more than seven years. The department worked with internal and external stakeholders to identify rules that are ambiguous and difficult to interpret, implement, or enforce. The Department of Social and Health Services (DSHS) adopted changes to clarify rules that could have multiple interpretations, to respond to new or updated technology, and to improve resident safety. Because some of the requirements in the sections outlining resident rights are closely related to the federal regulations under the Home and Community Based Settings program, RCS adapted the language to more closely align with those requirements. Similarly, adult family homes must meet the requirements of this chapter and Chapter 51-51 WAC, State Building Code Adoption and Amendment of the 2108 Edition of the International Residential Code. For easier use, some of the adopted changes in this chapter incorporate parts of the International Residential Code as adopted by the Washington State Building Code Council.
DESCRIPTION OF HOW THE RULE IMPLEMENTS A LEGISLATIVE DIRECTIVE OR INTENT:
RCW 70.128.040 mandates that the department ”… shall not develop rules and standards which by their complexity serve as an overly restrictive barrier to the development of the adult family homes in the state.” RCW 70.128.005 also states, “The health, safety, and well-being of vulnerable adults must be the paramount concern in determining whether to issue a license to an applicant, whether to suspend or revoke a license, or whether to take other licensing actions.” RCS reviewed the Resident Rights, Physical Plant Basic Requirements, Fire Protection, Disaster and Emergency Preparedness, and Fire Drill Plan for Emergency Evacuation sections of this chapter and adopted rule amendments intended to reduce complexity, increase ease of compliance, and improve resident health and safety.
STATUTES AUTHORIZING THE ADOPTION OF RULES ON THIS SUBJECT:

· Chapter 70.128 RCW Adult Family Homes 
· Chapter 74.34 RCW Abuse of Vulnerable Adults

· Chapter 70.129 RCW Long-Term Care Resident Rights

DESCRIPTION OF THE PROCESS TO INVOLVE PUBLIC STAKEHOLDERS IN THIS RULE’S DEVELOPMENT:
In addition to the required notification and comment process that is part of the rule-making process, a workgroup was assembled that included the Adult Family Home Council, the Long-Term Care Ombuds, and two adult family home licensees to provide recommendations for improvements to the rules and work to obtain concensus on these recommendations. They were given multiple opportunities to provide feedback on the draft changes until the workgroup reached a point of agreement. RCS then filed the CR-102 with the proposed draft, which was also posted on the Adult Family Home provider website during the public comment period for additional public review, with information on how to provide feedback to the department. A letter was also posted, with notifications of the posting going to stakeholders to inform them of the rule-making process and to encourage them to contact us regarding questions or suggestions for the rule development. A public hearing was held on February 4, 2020. RCS amended the proposal in response to the public comments received and reached out to the commenters about the proposed changes. DSHS then filed a supplemental CR-102, opening a second public comment period. The updated proposal was also posted on the Adult Family Home provider website, along with a second letter to our stakeholders. A second public hearing was held on July 7, 2020. No comments were received during the second public comment period. After the public hearing, a discrepancy was found in some of the supporting documents for the proposal. For transparency, a second supplemental CR-102 was filed to allow the public to review the correct documents. A third public hearing was held on December 22, 2020. No comments were received during the third public comment period.

CHANGES MADE SINCE THE RULE WAS PROPOSED:  (check one)

 FORMCHECKBOX 

The rule text being adopted and Cost-Benefit Analysis do not differ from proposal.

 FORMCHECKBOX 

The rule text being adopted and/or Cost-Benefit Analysis contain only editorial changes from the proposal.

 FORMCHECKBOX 

The text of the adopted rule and/or Cost-Benefit Analysis vary from the proposal.  The changes, other than editing changes, follow: See chart.
The changes were made because: The changes as outlined below were made in response to comments made during the first public comment period. All comments received were from written comments submitted to the DSHS Rules Coordinator. Some editorial changes that are not considered substantive are not listed below. Three changes were made that were not in response to public comment but were made prior to at least one of the public comment periods. These are noted below. One change was made that was not in response to a public comment and was not made prior to a public comment period. This was not considered a substantive change and is also noted below.
	SUMMARY OF COMMENTS RECEIVED
	THE DEPARTMENT CONSIDERED ALL THE COMMENTS.   THE ACTIONS TAKEN IN RESPONSE TO THE COMMENTS, OR THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

	WAC 388-76-10532 Resident rights – Department standardized disclosure of forms.
A written comment suggested deleting subsection (2)(c) and (d), which require a signature and a copy of the signed disclosure of charges form be kept in the resident’s record, because this information is included in the admission agreement and should not be required of a “shopping tool.”
WAC 388-76-10540 Resident rights – Disclosure of charges – Notice requirements – Deposits.
A written comment suggested not deleting the language that was previously in subsections (1) requiring the home to complete the disclosure of charges form and (4) requiring the home to obtain a signed acknowledgement that the home provided information about deposits, prepaid charges, minimum stay fees, or other fees or charges. The commentor pointed out that removing these requirements conflicts with RCW 70.128.280 and 70.129.150.
	A change was made in response to these comments.
The proposal takes elements from 388-76-10540 and moves them to WAC 388-76-10532, so these comments are related. The proposal moves the statutory requirements that the home complete the Disclosure of Charges form and obtain a signature from the resident acknowledging that the disclosure requirements around deposits, prepaid charges, minimum stay fees, or other fees and charges from WAC 388-76-10540 to 388-76-10532. The goal of this reorganization was to separate requirements about the form itself from the requirements about keeping and refunding deposits, prepaid charges, minimum stay fees, and other fees and charges. RCS also identified confusion around when the disclosure needs to be signed and how the home can demonstrate to the department that they have fulfilled this requirement, and the proposal seeks to clarify those requirements. However, the way the proposal was originally written, it would have required homes to create and keep a new document and have that signed by the resident, in addition to the current signature requirements. The final proposal allows the home to have the resident sign the form itself and keep a copy in the home to meet this requirement. Part of the implementation of this change will be for the department to add a signature line to the Disclosure of Charges form to allow for easier compliance.
Finally, the term “admission agreement” was removed from WAC 388-76-10540 (8) because Chapter 388-76 WAC and Chapter 70.128 RCW do not use this term in other sections. Rather, they regulate the notice of services, so this subsection was changed to use this more accurate term.



	WAC 388-76-10532 Resident rights – Department standardized disclosure of forms.

Another comment also suggested deleting subsections (2)(c) and (d) because a signature should not be required for the Disclosure of Services form.


	No change was made in response to this comment. 
The signature is not required on the Disclosure of Services form but rather on the Disclosure of Charges form. RCW 70.129.150 requires a signature for the information contained in the Disclosure of Charges form. It is unclear if the commentor misunderstood or made a mistake in naming the wrong form, but this requirement is statutorily required and is maintained.


	WAC 388-76-10550 Resident rights – Adult family home staffing – Notification required.

This section outlines information about how to contact the provider, resident manager, entity representative, and any nurse that works with the home and states that it must be provided to residents. A written comment suggested deleting the new language “who were admitted before this requirement took effect” as it relates to current residents, because it creates a new document requirement for providers.

	No change was made in response to this comment.
The current language requires homes to provide this information for residents, and residents should easily and readily be able to contact the people responsible for the care and services in the home. The added language gives a point in time for “current” residents, as new residents become current residents, and it was previously unclear if this was a requirement that must be repeated or could be done once and meet compliance. 

	WAC 388-76-10550 Resident rights – Adult family home staffing – Notification required.

Two comments were received suggesting deleting the proposed subsection (4), which stated that the home must notify the residents if someone other than the provider was making care decisions. The comments stated this was confusing and that Chapter 70.128 RCW states that the provider is ultimately responsible for all aspects of residents’ care.
	A change was made in response to these comments.
The original rule had language under the subsection on providers and the subsection on nurses that requires the home to inform residents if they make daily general care management decisions. Providers and licensors were confused about this requirement, and the proposed change was intended to address that. Persuant to the feedback received, RCS removed the proposed subsection (4) and put the requirement only in the existing provider section. The new requirement is to inform residents which care management decisions they will make.


	WAC 388-76-10620 Resident rights – Quality of life – General.
Two comments were received suggesting deleting the change in (2)(b) that would require a provider to inform residents about community activities. There were questions about what constitutes community activities relevant to the residents in the home and how this would be regulated.


	A change was made in response to these comments. The proposed change was removed.

	WAC 388-76-10685 Bedrooms.

Two comments were received suggesting deleting the changes in subsection (4), which requires different bedrooms for each sex. The proposal was to replace the term sex with gender identity and include an exception for residents of different gender identities to be able to share a bedroom together if both residents consent. The comments suggested that this would be difficult to track and that homes are already required to accommodate roommate choice. One of the comments also stated that an added subsection (5) requiring that residents be notified that they were occupying a shared room was too long and complicated.

	A change was made in response to these comments.

The original proposal intended to accommodate the needs of transgender residents, particularly those who are nonbinary, and allow non-married residents of different genders to choose to share a bedroom with each other. However, as the comments suggested, homes are already required to accommodate a resident’s preferences when determining who will share a bedroom. One of the resident’s preferences may be their roommate’s gender identity, and that must be accommodated to the extent the home is able. By calling out gender identity specifically out of all of the other preferences, this could actually require a home to disclose if a resident is transgender without that resident’s consent, which could lead to discrimination and physical or emotional violence for that resident. This requirement was re-written without the language about sex or gender identity. A more simplified version of the requirement that residents be notified of a shared room was added to subsection (4), and subsection (5) was removed.


	WAC 388-76-10720 Electronic monitoring equipment – Audio monitoring and video monitoring.
WAC 388-76-10725 Electronic monitoring equipment – Resident requested use.

Both sections listed above have notification requirements about electronic monitoring equipment used in the home. A comment was received suggesting that these requirements be combined in one place.

A comment was also received that new language about limiting resident consent should only apply to electronic monitoring in a resident bedroom rather than requiring resident consent for cameras used for home security.

	A change was made in response to these comments. 

The two sections were combined and reorganized for clarity. The subsection allowing a resident to limit consent was changed to limit that consent to electronic monitoring in their bedroom.

	WAC 388-76-10750 Safety and maintenance.
Through internal review after the original proposal was submitted, RCS determined there was still confusion about how to interpret the requirements on safely storing toxic substances and hazardous materials.
When reviewing the proposal prior to the final rule filing, RCS determined that it was not clear the change in subsection (6) refers to hot water temperature.

	A change was made.

Subsection (7) was reworded for clarification and split into two distinct subsections: one on storage, and the other on resident use. This change was made prior to the second public comment period.
The word “hot” was added to subsection (6). This was not considered a substantive change and did not go through a public comment period.

	WAC 388-76-10805 Automatic smoke alarms.
The original proposal changed the term smoke dectector to smoke alarm on advice from the fire marshall. On review of the proposal prior to the third public comment period, RCS noticed that in one subsection, the term had not been changed.

Two comments were received requesting a clause that currently licensed homes be exempt from the requirement to have interconnected fire alarms. It was stated that this would be a significant cost to homes.

	A change was made to correct the term “smoke detector” to “smoke alarm” in accordance with the advice from the fire marshall and for consistency with the rest of the section.
A change was also made in response to the comments. Interconnection is required by the International Residential Code. This is not a new requirement; it is only new in this chapter, so the grandfathering clause was not added. However, the language was changed to reflect that smoke alarms may be interconnected wirelessly instead of by hardwiring. The Small Business Economic Impact Statement was updated to reflect consideration of these costs for any homes that need to upgrade to meet this requirement. 


	WAC 388-76-10825 Space heaters, fireplaces, and stoves.
A written comment stated that the change requiring a covering on heating devices that get hot to the touch could be costly for providers, but it is not addressed in the Small Business Economic Impact Statement. The commentor also stated that adding a barrier could negatively impact a resident’s ability to navigate the room.

	No change was made in response to this comment. Providers have many options for complying with this requirement that do not meet the $50 per resident threshold for consideration in the Small Business Economic Impact Statement. A provider may choose a more expensive option if they wish, but that is not required. This information was added to the Small Business Economic Impact Statement. RCS also determined the change is to the benefit of a resident, as it will prevent burns if a resident touches a hot heating device. Residents already have to navigate around these devices, so the impact on mobility within the room should be minimal. 


	WAC 388-76-10865 Resident evacuation from adult family home.
During the second public comment period, the requirements in WAC 51-51-0325, which is referenced in this section, were moved to a different section within Chapter 51-51 WAC. 
	A change was made to update this reference. There was no other change to the language in that section and no policy impact from this change.


cc:  DSHS Rules Coordinator
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