STATE OF WASHINGTON
DEPARTMENT OF SOCIAL AND HEALTH SERVICES
Behavioral Health and Service Integration Administration

Division of Behavioral Health and Recovery
PO Box 45330, Olympia, WA 98504-5330

Guidelines for Determining IMD Status

There is a federal statutory restriction that states Federal Financial Participation is not
available for any medical assistance under Title XIX for services provided to any
individual who is a patient in an Institution for Mental Diseases (IMD). This means that by
Federal regulation, no Medicaid funds may be used for services provided to individuals
who are between the ages of 21-65 who reside in an IMD. Federal regulation also states
that Medicaid funding be used to pay for Medicaid recipients and Medicaid services
exclusively. This exclusion was designed to assure that States, rather than the Federal
government, continue to have principal responsibility for funding inpatient psychiatric
services. The term “mental disease” includes alcoholism and chemical dependency.

What is an IMD?

An IMD is defined in the Federal Social Security Act 1905(i) and in the Code of Federal
Regulations (CFR Title 42 Part 435.1010) as “a hospital, nursing facility, or other
institution of more than 16 beds that is primarily engaged in providing diagnosis, treatment
or care of persons with mental diseases, including medical attention, nursing care and
related services. Whether an institution is an institution for mental diseases is determined
by its everall character as that of a facility established and maintained primarily for the care
and treatment of individuals with mental diseases, whether or not it is licensed as such.”

As IMDs are defined to be institutions with more than 16 beds where more than 50 percent
of the residents are treated for a psychiatric diagnosis, the IMD exclusion applies only to
institutions with at least 17 beds. Facilities with more than 16 beds whose primary purpose
is to provide residential treatment for alcohol and substance abuse are considered IMDs.

CMS has published guidelines in the State Medicaid Plan in order to help states determine
whether a facility is an IMD. DBHR will use this guidance to determine if individual
components within a common facility or on a common campus should be analyzed together
or separately. In cases in which multiple components are involved, the individual programs
may be identified as separate programs and considered independent only if each component
can meet the conditions of participation independently.



How Do I Determine if My Agency is Exempt from the IMD Exclusion?

In order to determine that your agency is not an IMD and therefore excluded from
accessing Medicaid funding, does your facility have 16 or less beds? (Count the total
number of beds in the building or on the campus)

[]Yes [ I No
Note: If yes, your agency is not considered an IMD and you are eligible for Medicaid
funding.

If your agency has multiple components within a common facility or campus, all of the
following criteria must be met to avoid classification as an IMD:

]

[

Separate Ownership or governing body (Each component is owned separately or is
operated by a separate and distinct governing body)

Separate chief executive officers (Each component must be controlled by a
different CEO)

Medical and Clinical staffing (Each component must have its own clinical
administration and staff that is not shared with the other components)

Cost centers: Each component is managed as separate fiscal programs as
evidenced by separate accounting oversight and file management.

Separate DOH licensure (Each component in the building or on the campus has a
distinct DOH license i.e. RTF and Detox the components may not be licensed for
the same type of service.)

Shared services (Each component is self-contained and is not dependent on either
shared services or the services provided by another component i.e. food services,
laundry, medical support}

Separate DBHR Certification. (Each component in the building or on the campus
holds a distinct certification i.e. Adult Residential and Outpatient the facilities may
not be certified for the same service)

It can be demonstrated that it is not feasible to operate the components as a single
entity.

42 CFR 435.1008 and 1010, and the State Medicaid Manual, Part 4, Section 4390
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ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of July 29, 2013

Title 42: Public Health
PART 435—ELIGIBILITY IN THE STATES, DISTRICT OF COLUMBIA, THE NORTHERN MARIANA

ISLANDS, AND AMERICAN SAMOA
Subpart K—Federal Financial Participation

§ 435.1010 Definitions relating to institutional status.
For purposes of FFP, the following definitions apply:

Active treatment in intermediate care facilities for individuals with intellectual disabilities means
treatment that meets the requirements specified in the standard concerning active treatment for
intermediate care facilities for persons with Intellectual Disability under § 483.440(a) of this

subchapter.

Child-care institution means a nonprofit private chiid-care institution, or a public child-care
institution that accommodates no more than twenty-five children, which is licensed by the State in
which it is situated, or has been approved by the agency of the State responsible for licensing or
approval of institutions of this type, as meeting the standards established for licensing. The term does
not include detention facilities, forestry camps, training schools or any other facility operated primarity
for the detention of children who are determined to be delinquent.

in an institution refers to an individual who is admitted to live there and receive treatment or
services provided there that are appropriate to his requirements.

Inmate of a public institution means a person who is living in a public institution. An individual is
not considered an inmate if—

(a) He is in a public educational or vocational training institution for purposes of securing
education or vocational training; or

(b) He is in a public institution for a temporary period pending other arrangements appropriate to
his needs.

Inpatient means a patient who has been admitted to a medical institution as an inpatient on
recommendation of a physician or dentist and who—

(1) Receives room, board and professional services in the institution for a 24 hour period or
longer, or

(2) Is expected by the institution fo receive room, board and professional services in the institution
for a 24 hour period or ionger even though it later develops that the patient dies, is discharged or is
transferred to another facility and does not actually stay in the institution for 24 hours.

Institution means an establishment that furnishes (in single or muttiple facilities) food, shelter, and
some treatment or services to four or more persons unrelated to the proprietor.

Institution for mental diseases means a hospital, nursing facility, or other institution of more than
16 beds that is primarily engaged in providing diagnosis, treatment or care of persons with mental
diseases, including medical attention, nursing care and related services. Whether an institution is an
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institution for mental diseases is determined by its overall character as that of a facility established and
maintained primarily for the care and treatment of individuals with mental diseases, whether or not it is
licensed as such. An institution for Individuals with Intellectual Disabilities is not an institution for

mental diseases.

Institution for Individuals with Intellectual Disabilities or persons with related conditions means an
institution (or distinct part of an institution) that—

(a) Is primarily for the diagnosis, treatment, or rehabilitation of Individuals with Intellectual
Disabilities or persons with related conditions; and

(b) Provides, in a protected residential setting, ongoing evaluation, planning, 24-hour supervision,
coordination, and integration of health or rehabilitative services to help each individual function at his

greatest ability.

Institution for tuberculosis means an institution that is primarily engaged in providing diagnosis,
treatment, or care of persons with tuberculosis, including medical attention, nursing care, and related
services. Whether an institution is an institution for tuberculosis is determined by its overall character
as that of a facility established and maintained primarily for the care and treatment of tuberculosis,
whether or not it is licensed as such.

Medical institution means an institution that—
(a) Is organized to provide medical care, including nursing and convalescent care;

(b) Has the necessary professional personnel, equipment, and facilities to manage the medical,
nursing, and other health needs of patients on a continuing basis in accordance with accepted
standards;

(c) Is authorized under State faw to provide medical care; and

(d) Is staffed by professional personnel who are responsible to the institution for professional
medical and nursing services. The services must include adequate and continual medical care and
supervision by a physician; registered nurse or licensed practical nurse supervision and services and
nurses' aid services, sufficient to meet nursing care needs; and a physician's guidance on the
professional aspects of operating the institution.

Outpatient means a patient of an organized medical facility or distinct part of that facility who is
expected by the facility to receive, and who does receive, professional services for less than a 24-hour
period regardiess of the hour of admission, whether or not a bed is used or whether or not the patient
remains in the facility past midnight.

© Patient means an individual who is receiving needed professional services that are directed by a
licensed practitioner of the healing arts toward maintenance, improvement, or protection of health, or
lessening of iliness, disability, or pain.

Persons with related conditions means individuals who have a severe, chronic disability that
meets all of the following conditions:

{a) It is attributable to—
(1) Cerebral palsy or epilepsy; or

(2) Any other condition, other than mental ililness, found to be closely related to Intellectual
Disability because this condition results in impairment of general intellectual functioning or adaptive
behavior similar to that of mentally retarded persons, and requires treatment or services similar to
those required for these persons.

(b) It is manifested before the person reaches age 22.
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(c) itis likely to continue indefinitely.

(d) It results in substantial functional limitations in three or more of the following areas of major life
activity:

{1} Self-care.

(2) Understanding and use of language.
(3) Learning.

(4) Mobility.

(5) Self-direction.

(6) Capacity for independent living.

Public institution means an institution that is the responsibility of a governmental unit or over
which a governmental unit exercises administrative control. The ferm “public institution” does not
include—

(a) A medical institution as defined in this section:
(b) An intermediate care facility as defined in §§ 440.140 and 440.150 of this chapter;

(c) A publicly operated community residence that serves no more than 16 residents, as defined in
this section; or

(d) A child-care institution as defined in this section with respect to—
(1) Children for whom foster care maintenance payments are made under title IV-E of the Act; and
(2) Children receiving AFDC—foster care under fitle IV-A of the Act.

Publicly operated community residence that serves no more than 16 residents is defined in 20
CFR 416.231(b)(6)(i). A summary of that definition is repeated here for the information of readers.

(a) In general, a publicly operated community residence means—
(1) Itis publicly operated as defined in 20 CFR 416.231(b)(2).

(2) It is designed or has been changed to serve no more than 16 residents and it is serving no
more than 16; and

(3) It provides some services beyond food and shelter such as social services, help with personal
living activities, or training in socialization and life skills. Occasional medical or remedial care may also
be provided as defined in 45 CFR 228.1; and

(b) A publicly operated community residence does not include the following facilities, even though
they accommodate 16 or fewer residents:

(1) Residential facilities located on the grounds of, or immediately adjacent to, any large institution
or multiple purpose complex.

(2) Educational or vocational training institutions that primarily provide an approved, accredited, or
recognized program to individuals residing there.

(3) Correctional or holding facilities for individuals who are prisoners, have been arrested or
detained pending disposition of charges, or are held under court order as material witnesses or
juveniles.
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(4) Hospitals, nursing facilities, and intermediate care facilities for individuals with inteflectual
disabilities.

[43 FR 45204, Sept. 29, 1978, as amended at 47 FR 28655, July 1, 1982; 47 FR 31532, July 20, 1982: 51 FR
19181, May 28, 19886; 52 FR 47934, Dec. 17, 1987, 53 FR 657, Jan, 11, 1988; 53 FR 20495, June 3, 1988: 56

FR 8854, Mar. 1, 1991, 56 FR 23022, May 20, 1991, 59 FR 56233, Nov. 10, 1994, Redesignated at 71 FR
39225, July 12, 2008]

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov
For questions concerning e-CFR programming and delivery issues, email webteam@gpo.gov
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REQUIREMENTS AND LIMITS
03-94 APPLICABLE TO SPECIFIC SERVICES 4390

4390.  INSTITUTIONS FOR MENTAL DISEASES

A. __Statutory and Regulatory Provisions.--The statutory provisions relating to institutions for
mental diseases (IMDs) include two categories of covered services and a broad payment exclusion

that can preclude payment for services provided to certain individuals in both participating and non-
participating faciiities.

1.__IMD Coverage.--The original Medicaid legislation (P.L. 89-97) included a benefit for
individuals 65 years of age or older who are in hospitals or nursing facilities that are IMDs. This

provision is in §1905(a)(14) of the Act and regulations relating to this benefit are in Subpart C of 42
CFR 441.

In 1972, the Medicaid program was expanded (P.L. 92-603) to include inpatient psychiatric hospital
services for indtviduals under age 21, or, in certain circumstances, under age 22. This provision 1$in
§1905(a)(16) of the Act. Authority for using additional settings was enacted in P.L. 101-508. This
benefit is currently being provided in a wide variety of psychiatric facilities. Regulations for this

benefit are in Subpart D of 42 CFR 44]1.

Both IMD benefits are optional, except that inpatient psychiatric services for individuals under age

21 must be provided in any State as early and periodic screening, diagnosis and treatment (EPSDT)
services if they are determined to be medically necessary,

2. IMD Exclusion.--The IMD exclusion is in §1905(a) of the Act in paragraph (B)
following the list of Medicaid services. This paragraph states_that FFP is not available for any
medical assistance under title XIX for services provided to any individual who is under age 65 and
who is a patient in an IMD unless the payment is for inpatient psychiatric services for individuals
under age 21. This exclusion was designed to assure that States. rather than the Federal government,
continue to have principal responsibility for funding inpatient psychiatric services. Under this broad
excl@og,_nﬂ/lgdica_ié pa

dicaid payment can be made for services provided either in or outside the facility
for IMD patients in this age group.

3. _IMD Definition.--In 1988, P.L. 100-360 defined an institution for mental diseases as a

hospital, nursing facility, or other institution of more than 16 beds that is primarily engaged in

providing diagnosis, treatment, or care of persons with mental diseases, including medical attention,

nursing care, and related services. This definition is in §1905() of the Act and in 42 CFR 435.1009.
The regulations also indicate that an institution 1s an IMD if its overal] character is that of a tacility

established and maintained primarily for the care and treatment of individuals with | mental diseases.

Facilities with fewer than 17 beds that specialize in treatin persons with mental disorders can

provide the types of seryices discussed in jtem 1 ifthey meet the regulatory requirements to provide
these institutional benefits, but these facilities are not fechnically IMDs. Because IMDs are defined

to be institutions with more than 16 beds. the IMD exclusion applies only to institutions with at least

17 beds.

B. _ Guidelines for Determining What Constitutes an Institution.--When it is necessary to
determine whether an institution is an IMD, the IMD criteria listed in subsection C must be a lied

to the appropniate entity. In most cages, there is no difficulty in determining what entity to apply the

criteria to. But in cases in which muitiple components are involved. it may be necessary for the
HCFA regional office (RO) to apply the following guidelines
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to_identify the institution to be assessed. Components that are certified as different types of
providers, such as NI's and hospitals, are considered independent from each other.

1. Are all components controlled by one owner or one governing body?

2. _ Is one chief medical officer responsible for the medical staff activities in all

components?

3. _Does one chief executive officer control all administrative _activities in all
components?

4. _ _Are any of the components separately licensed?

5. _ Are the components so organizationally and geographically separate that it is not

. feasible to operate as a single entitv?

6. __Iftwo or more of the components are participating under the same provider category

(such as NFs), can each component meet the conditions of participation independently?

The RO mav also use other guidelines that it finds relevant in a specific situation. If the answer to

items 1, 2, or 3 is "no," or the answer to items 4, 5, or 6 is "ves." for example, there may be a
ge%ara_tf_: facility/component. Ifit is determined that a component is independent, the IMD criteriain’
subs

ection C are applied to that component unless the component has 16 or fewer beds.

C._ Guidelines for Determining Whether Institution Is an IMD.--HCFA uses the following
guidelines to evaluate whether the overall character of a facilitv is that of an IMD. If any of these

criteria are met, a thorough IMD assessment must be made. Other relevant factors may also be

considered. For example, if a NF is being reviewed, reviewers may wish to consider whether the
average ape of the patients in the NF is signiticantly lower than that of a typical NF. A final
determination of a facility’s IMD status depends on whether an evaluation of the information

pertaining to the facility establishes that its overall charagter is that of a facility established and/o

maintained primarily for the care and treatment of individuals with mental diseases.

1. The facility is licensed as a psychiatric facility:

3. The facility is under the jurisdiction of the State’s mental health authority. (This

criterion does not apply to facilities under mental health authority that are not providing services to
mentally ill persons.);

4. __The facility specializes in providing psychiatric/psychological care and treatment.

This may be ascertained through review of patients’ records, It _may also be indicated by the fact that
an unusually large proportion of the staff has specialized psychiatric/psychological training or that a
large proportion 0_% the patients are recciving psychopharmacological drugs; and

5. The current need for institutionalization for more than 50 percent of all the patients in
the facility results from mental discases.
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D. Assessing Patient Population.--The review tcam applying the guidelines must include at
least one physician or other skilled medical professional who is familiar with the carc of mentallyill
individuals. No team member may be employed by or have a significant financial interest in the
facility under review.

In applying the 50 percent guideline (see §4390.C.2), determine whether each patient§s current need
for institutionalization results from a mental disease. It is not necessary to determine whether any

mental health care is being provided in applying this guideline.

For purposes of determining whether a facility is subject to the IMD exclusion, the term "mental
disease" includes diseases listed as mental disorders in the International Classification of Diseases,
9th Edition, modified for clinical applications (ICD-9-CM), with the exception of mental retardation,
senility, and organic brain syndrome. The Diagnostic and Statistical Manual of Mental Disorders
(DSM) is a subspecification of the mental disorder chapter of the ICD and may also be used to
determine whether a disorder is a mental disease.

Ifit is not possible to make the determination solely on the basis of an individual’s current diagnosis,
classify the patient according to the diagnosis at the time of admission if the patient was admitted
within the past year. Do not include a patient in the mentally ill category when no clear cut
distinction 1s possible.

To classify private patients when review of their records is not possible, rely on other factors such as
the surveyor’s professional observation, discussion with staff of the overall character and nature of
the patient’s problems, and the specialty of the attending physician.

When the 50 percent guideline is being applied in a NF, the guideline is met if more than 50 percent
of the NF residents require specialized services for treatment of serious mental illnesses, as defined
in 42 CFR 483.102(b). Facilitics providing non-intensive care for chronically ill individuals mav
also be IMDs. All NFs must provide mental health services which are of a lesser intensity than

E. Chemical Dependency Treatment Facilities.--The ICD-9-CM system classifies alcoholism
and other chemical dependency syndromes as mental disorders.

There is a continuum of care for chemical dependency. At one end of the spectrum of care,
treatment follows a psychiatric model and is performed by medically trained and licensed personnel.
If services are psycﬁological in nature, the services are considered medical treatment of a mental
discase. Chemically dependent patients admitted for such treatment are counted as mentally ill
under the 50 percent guideline. Facilities with more than 16 beds that are providing this type of
treatment to the majority of their patients are IMDs.

At the other end of the spectrum of care are facilities that are limited to services based on the
Alcoholics Anonymous model, i.e., they rely on peer counseling and meetings to promote group
support and encouragement, and they primarily use lay persons as counselors. Lay counseling does
not constitute medical or remedial treatment. (See 42 CFR 440.2(b).) Do not count patients
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admitted to a facility only for lay counseling or services based on the Alcoholics Anonymous model
as mentally ill under the 50 percent guideline. If psychosocial support provided by peers or staff
without specialized traininf% 1s the pnmary care being provided in the facility, the facility is not an
IMD. The major factor differentiating these facilities from other chemical dependency treatment
facilities is the primary reliance on lay staff.

Federal matchin% funds may not be claimed for institutional services when lay/social treatment is the
primary reason for the inpatient stay. Facilities may not claim Medicaid payment for providing
covered medical or remedial services in a nursing facility or hospital to patients admitted for
treatment of chemical dependency and simultaneously claim that tEey are providing only lay or
social services to those same patients when the 50 percent guideline is being applied. Facilities also
may not avoid having their chemically dependent patients counted as mentally ill under the 50
percent guideline by withholding appropriate treatment from those patients. Facilities failing to
provide appropriate treatment to patients risk termination from the program.

In determining whether a facility has fewer than 17 beds, it is not necessary to include beds used
solely to accommodate the children of the individuals who are being treated. Children in beds that
are not certified or used as treatment beds are not considered to be patients in the IMD and therefore
are not subject to the IMD exclusion if they receive covered services while outside the facility.

4390.1 Periods of Absence From IMDs.--42 CFR 435.1008(c) states that an individual on
conditional release or convalescent leave from an IMD is not considered to be a patient in that
institution. These periods of absence relate to the course of treatment of the individual’s mental
disorder. If a patient is sent home for a trial visit, this is convalescent leave. If a patient is released
from the institution on the condition that the patient receive outpatient treatment or on other
comparable conditions, the patient is on conditional release.

If an emergency or other need to obtain medical treatment arises during the course of convalescent
leave or conditional release, these services may be covered under Medicaid because the individual is
not considered to be an IMD patient during these periods. If a patient is temporarily transferred from
an IMD for the purpose of obtaining medical treatment, however, this is not considered a conditional
release, and the patient is still considered an IMD patient.

The regulations contain a separate provision for individuals under age 22 who have been receiving
the inpatient psychiatric services benefit defined in 42 CFR 440.160. This category of patient is
consié)ered to remain a patient in the institution until he/she is unconditionally released or, if earlier,
the date he/she reaches age 22.
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