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Executive Summary

In March of 2005, Governor Gregoire charged the Department of Social and Health Services’ Division of Child Support to put together a workgroup of community members to address several issues related to the review of Washington State’s child support guidelines. (Appendix I).  The Governor’s request was in response to a letter received by the Division of Child Support from the Region X Administrator of the Office of Child Support Enforcement (OCSE).  (Appendix II).  OCSE expressed concern that Washington State’s child support guidelines had not been reviewed and revised as appropriate in several years, as is required by 45 CFR § 302.56.  (Appendix III).  This in turn could result in the recommendation of OCSE to disapprove Washington State’s child support state plan.  Disapproval by OCSE of the child support state plan will result in immediate suspension of all federal payments for the Division of Child Support’s program, as well as jeopardize a portion of the federal block grant for the Temporary Assistance for Needy Families program.

The Division of Child Support contracted with Policy Studies, Inc. to prepare a report analyzing the economic data and the current orders in Washington State, in accordance with 45 CFR § 302.56. (Appendix IV). The study included identifying the occurrences of deviations from the child support guidelines, which under federal law must be limited. The Division of Child Support then invited community members to join the Child Support Schedule Workgroup, as directed by the Governor, and began meeting monthly in April of 2005. The entire workgroup met ten times, with a final meeting held in January 2006 to review the final report.  Additionally, the workgroup formed ad hoc subcommittees to further research and report on individual recommendations to help the workgroup come to more informed final decisions.

The Charge of the Workgroup

The purpose of the workgroup was to formulate recommendations via a report to the Legislature no later than January 15, 2006.  The report was to include:
· Recommendations for needed amendments to our child support guidelines statutes;

· A process for improving record keeping of orders entered; and

· A better method of ensuring that our child support guidelines are reviewed and updated as federally required.  (Appendix I).
The attached recommendations of the Child Support Schedule Review Workgroup are the result of an intense, collaborative process of committed volunteer workgroup members.  The workgroup members themselves expressed dedication to making recommendations that would address issues created by the current support schedule that plague users; including both noncustodial parents and custodial parents, the private bar, low income individuals, pro se individuals, administrative law judges, and the courts.

In order to allow for public participation, workgroup meetings were open to the public. Individuals who appeared at meetings were invited to provide their comments at the end of each meeting. We also created an e-mail address for any one wishing to send electronic comments for consideration by the workgroup. Additionally, two public forums were held by the workgroup to invite comments from the public, one held in Seattle and the other in Kennewick. The forums were recorded so that workgroup members who were unable to attend could review the comments.  (Appendix V).

The Prioritization of Issues
Using the Policy Studies, Inc. report as a starting point, the workgroup together formed an agreed upon list of the top priorities to be addressed.  (Appendix V).  Based on that list, the workgroup used weighted voting as the method to prioritize the discussion of the priority list.  The workgroup agreed to proceed with the discussion on the following priorities in the following order, listed by the weight given to them by the group:

1. Adjustments for children from other relationships

2. The Need Standard (Self Support Reserve)

3. Imputing Federal Median Net Income

4. Addressing the $5000 Combined Net Income Presumptive Cap

5. Changes to the Economic Table

6. Health Care Expenses and Insurance
7. Imputation of Income to Parents in Public Assistance Cases

8. Presumptive Minimum Obligation of $25 Per Month Per Child

9. Converting Gross to Net Income & Tax Assumptions

10. Treatment of the Residential Schedule

11. Overtime Income/Income from Second Jobs

12. Current Support Obligation Limited to 45% of Net Income

Once the workgroup was organized and the priorities were identified, each meeting two ad hoc subcommittees were formed, tasked to address a priority issue, and then asked to report back to the full workgroup at the following meeting to assure progress.  Although the workgroup never was able to address all of the priorities identified, the workgroup made significant progress on the top issues.

Final Recommendations

In the end, the workgroup either agreed by consensus or by a majority to the following recommendations, which are described below in summary:

· The Order Summary Sheet shall be revised to be included as a header to the Washington State Child Support Schedule Worksheets (worksheets) to include the necessary data elements for future reviews of the support schedule. The worksheets shall be warehoused by the Division of Child Support so that they may provide the data to the appropriate research entity pursuant to a review.  Parties are responsible for completing the information in the Order Summary Sheet included in the worksheets.  

· The Mechanism for Reviewing the Support Schedule shall include an amendment to RCW 26.19.025.  The Legislature, at least every four years, shall direct that a report for the data analysis necessary for the review be initiated by the Legislature.  Additionally, the Legislature shall direct that the Division of Child Support convene a workgroup with a prescribed list of members to study and address recommendations of prior workgroups; issues they identify themselves; and any issues delegated by the Legislature in the report.  The workgroup is then to submit recommendations to the Legislature in October of the year prior to a long legislative session, giving the Legislature sufficient time to act upon any of the recommendations if they so choose.  This is to be initiated in four years cycles, consistent with federal law. Funding is to be requested of the Legislature to accomplish the data gathering, securing of the report, and the costs for the workgroup.

· Children Not Before the Court of the noncustodial parent shall be considered, pursuant to the Whole Family Formula, as part of the presumptive calculation (or in an above the line calculation). Judges are to be granted authority to deviate from this formula only under limited circumstances, when application of the formula would leave insufficient funds to meet the basic needs of the children in the receiving household and when taking the totality of the circumstances of both parents, application of the formula would be unjust.  The children of the noncustodial parent
 that may be included in the formula are limited to:

1) Children for whom the noncustodial parent has a support ordered obligation; 
2) Biological children;

3) Adopted children;

4) Children of the noncustodial parent’s current marriage 
residing with the noncustodial parent a majority of the time; and/or
5) Children for whom the noncustodial parent can prove that he or she is paying child support.  
6) Step-children are not to be included in the formula. 
Application of the Whole Family Formula alone may not serve as the basis for a substantial change in circumstances for a modification of a child support order.

· The Economic Table is in need of updating.  It was created in 1988. Except for changes in 1990 (which can be found in the legislative history), it has had little change since that time.  The recommendation of a slim majority of the workgroup is to update the current economic table using amounts split between the Rothbarth-Betson estimator, and the Engle estimator, which are considered to set child support too low and too high, respectively.  The consensus recommendations are to start the economic table at 125% of the federal poverty level, which is currently approximately $1000; to use only one column for each child, rather than the current columns A & B that differentiate between children under and over 12 years old; and to continue with $100 increments.

· The Cap for Combined Net Income to be considered at a presumptive level should be raised to $12,000.  The workgroup had a near consensus opinion that the cap should be raised from the current level of $5000 to be presumptive to $12,000, resulting in the removal of the current advisory section.
Other Recommendations
While the workgroup never had time to finalize these recommendations, we made significant progress on creating recommendations for the following items:

· The Need Standard (Self-Support Reserve) Limitation should be changed from using the current Department of Social and Health Service’s Need Standard, to using 125% of the current Federal Poverty Guidelines for a single person.  The workgroup never reached consensus on how often the self-support reserve should be updated if this new standard was adopted, but many were in favor of an update every two years.
· The Allocation of Health Care Costs between parents should be changed.  The current limitation that 5% of ordinary health care costs should be spent by the custodial parent before the parents share in extraordinary health care costs should be removed.  In order to accomplish this, ordinary health care costs must be removed from the economic table.  The majority agreed that if ordinary health care costs were removed, parents should share proportionately in all health care costs, similar to the method for allocating child care costs.

· Federal Median Net Income should continue to be imputed in the absence of any other reliable income information.  However, the workgroup began to develop recommendations for which circumstances would be more appropriate for imputation of minimum wage, rather than federal median net income, for more accurate child support orders.

Conclusion
The Washington State Child Support Schedule has not been substantially revised since the very early 1990’s, shortly after the creation of the economic table and laws governing the setting of a child support award. The members of the workgroup agree that there are many issues that need attention and legislative changes within the support schedule.  In order to meet the federal requirements of 45 CFR §302.56(e)
, the State must not only conduct a review of the child support guidelines at least every four years, but the Legislature must ensure that the support guidelines are amended if their application no longer results in appropriate child support awards.  

 The workgroup’s recommendations contained within this report are the culmination of thoughtful individuals, who took into consideration their own experience and expertise with the child support schedule, in addition to evaluating comments from the public and other interested parties, and reviewing the research and reports that were made available to them regarding the Washington State Child Support Schedule.

Where the workgroup was able to reach a consensus or majority opinion, we respectfully urge the Legislature to consider adopting the proposals set forth in this report.  We also recommend that the Legislature consider the remaining proposals for future consideration by whoever should succeed this workgroup. 

Background

Federal Requirements

42 USC §667(a), as a condition for states receiving federal money to run their child support program, requires states to enact child support guidelines for setting child support awards.  The law requires that the guidelines be reviewed at least every four years to ensure that their application results in appropriate child support award amounts.  The requirements for the four-year review are further defined in 45 CFR §302.56.  (Appendix III).  As part of the review, the state must take into consideration:

…economic data on the cost of raising children and analyze case data, gathered through sampling or other methods, on the application of, and deviations from, the guidelines.  The analysis of the data must be used in the State’s review of the guidelines to ensure that deviations from the guidelines are limited.  45 CFR §302.56(h).

Washington State’s Child Support Schedule History

· 1982: The Washington State Association of Superior Court Judges (ASCJ) approved the Uniform Child Support Guidelines, which recognized the equal duty of both parents to contribute to the support of their children in proportion to their respective incomes.  Most counties adopted ASCJ guidelines, but others promulgated their own.
· 1984: The Child Support Enforcement Amendments of 1984 required states to establish child support guidelines, which were made available to judicial and administrative officials, but were not binding.  The setting of child support through a statewide schedule was intended to standardize the amount of support orders among those with similar situations.
· 1986: The Governor’s Task Force on Support Enforcement examined the ASCJ Guidelines and recommended that a statewide child support schedule be established, using gross income and a schedule be followed unless certain exceptional situations defined by the enabling statute were established. (Final Report, Sept. 1986).
· 1987:  Legislation introduced to the House to create a statewide child support schedule.  The legislature rejected a rebuttable presumption support schedule proposed by the Governor’s Task Force on Support Enforcement.  May 18, 1987, Gov. Gardner signed SHB 418 creating the Washington State Child Support Schedule Commission and set guidelines by which they were to propose a statewide child support schedule to take the place of county support schedules by Nov. 1, 1987. (Laws of 1987, Chapter 440).  The commission was directed specifically by the legislature to propose a schedule after studying the following factors:
1) Updated economic data

2) Family spending and the costs of raising children
3) Adjustments based upon the children’s age level
4) The basic needs of children
5) Family size
6) The parents’ combined income
7) Differing costs of living throughout the state
8) Provision for health care coverage and child care payments
· 1987:  The Washington State Child Support Schedule Commission was created in 1987 by the legislature and was comprised of an economist, representatives from parents groups, attorneys, a judge and a court commissioner.  Child support agency staff served as support staff to the Commission.  The commission was charged with reviewing and proposing changes to the support schedule when warranted.
· 1988:  Recommendations from the Child Support Commission were adopted July 1, 1988 by the Washington State Legislature.  Chapter 275, 1988 Laws, establishing a state schedule for determining child support and was codified at Chapter 26.19 RCW. The Family Support Act in 1988 made the guidelines presumptive rather than advisory.  The legislature adopted the rebuttable presumption statewide child support schedule proposed by the Commission and gave them the authority to make revisions subject to the approval of the legislature. (RCW 26.19 and schedule dated July 1, 1988). The January 26, 1988 support schedule contained: standards for setting support, worksheets, instructions and the basic obligation table.  The July 1, 1988 support schedule changed the “basic obligation table” to the “economic table”.  In November 1988, the Commission proposed changes, accepted by the 1989 legislature and effective July 1, 1989.  The major change was the inclusion of ordinary health care expenses in the economic table to be paid by the payee parent.  A formula is provided to determine that amount. (Report dated November 1988 and schedule dated July 1, 1989).  
· 1989:  Commission issued recommendations on applying the schedule to blended families. (Report on the Use of Support Schedule for Blended Families, December 1989).  The 1989 support scheduled included: standards for setting support, instructions, the economic table and worksheets.
· 1990: The legislature attempted to change the way overtime pay, second (or multiple) families and a few other items are treated in the schedule.  The Governor vetoed the attempted amendments on those major issues.  (EHB 2888). EHB 2888 made no changes to the economic table itself, but did significantly impact its use.  RCW 26.19.020 was amended to provide that any county superior court could adopt an economic table that varied no more than twenty-five percent from that adopted by the commission for combined monthly net income of over $2,500.  Pursuant to HB 2888, the Child Support Order Summary Report Form is required to be completed and filed with the county clerk in any proceeding wehre child support is established or modified.  RCW 26.19.035 requires that child support worksheets are to be completed under penalty of perjury, and the court is not to accept incomplete worksheets or worksheets that vary from the worksheets developed by the Administrative Office of the Court. An organization named POPS (Parents Opposed to Punitive Support) which consisted primarily of noncustodial parents with multiple families was the major force behind the attempted changes in 1990.  They announced they would continue their efforts with the 1991 legislature.  Also, POPS brought suit against OSE (now DCS) to gain access to judges’ records on child support that had been collected for a study of child support orders.  They were not successful. 
·  The September 1, 1991 support schedule eliminated the residential credit (standard 10) in determination of child support and substituted the residential schedule as a standard for deviation, following enactment of ESSB 5996.  The legislature made other changes including amendments to RCW 26.19.020 to mandate a uniform statewide economic table based on the Clark County model.  The table is presumptive up to $5000, and advisory up to $7000.
The Washington schedule is based on the Income-Shares Model developed by Robert Williams
 in 1987, which was used in 33 states.  It is based on the combination of incomes of both parents to estimate the proportion that would be spent on children in an intact family.  After all factors are considered, the noncustodial parent is ordered to transfer child support to the parent with whom the child resides a majority of the time.
At the time of the development of the statewide child support schedule, there was considerable attention given to the issue of whether the schedule reflected the appropriate level of support for children.  The focus of the discussion, however, turned to the issue of the hardship the schedule imposed on the nonresidential parent rather than the well-being of the child.  The fathers’ rights activists expressed concern that the schedule was too high.  A comparative report
 indicated that the support schedules of income shares states tended to cluster closer to the lower bound of the range of estimates of expenditures on children than they did to the upper bound on the range of estimates.  Further, no state that had adopted the income shares model required the noncustodial parent to pay more in child support than would have been spent to support the child in an intact family.

History of Child Support Schedule Reviews in Washington State

Since the enactment of the 1988 support schedule, when the child support schedule became presumptive, the first comprehensive review of the support schedule was initiated in 1993.  The chairs of the Judiciary Committee of the Washington House of Representative and the Law and Justice Committee of the Washington State Senate asked the Washington State Institute for Public Policy to conduct a study of the Washington State Child Support Schedule.  The study entitled, Child Support Patterns in Washington State: 1993-1994, by Steve Aos and Kate Stirling, was issued in March 1995.  The study found that Washington’s support guidelines fell within the median level of the range for raising children at the time.  Based on that report, the legislature did not act to make any changes to the support schedule at that time.  

During the 2003 legislative session, the Department of Social and Health Services’ Division of Child Support provided the Speaker of the House of Representatives and the Majority Leader of the Washington State Senate with a copy of a report entitled, A Review of the Washington State Child Support Schedule, March 2003, Completed under Contract for the Washington State Division of Child Support, by Kate Stirling, Ph.D.. The Division of Child Support also provided a letter requesting that the legislature review the support schedule as required under RCW 26.19.025, 42 USC §667(a), and 45 CFR §302.56.   The Legislature passed SSB 5403, the Supplemental Operating Budget for the state’s fiscal year 2002-2003.  Included in Section 207(8) of that bill is the following language:

In reviewing the budget for the division of child support, the legislature has conducted a review of the Washington state child support schedule, chapter 26.19 RCW, and supporting documentation as required by federal law.  The legislature concludes that the application of the support schedule continues to result in the correct amount of child support to be awarded.  No further changes will be made to the support schedule or the economic table at this time.

History of the Current 2005 Review

In February of 2005, the Division of Child Support received a letter from the Regional Administrator at the Federal Office of Child Support Enforcement (OCSE) warning the state that our state child support plan may be disapproved if our child support guidelines are not reviewed and revised as appropriate, pursuant to 45 CFR 302.56. (Appendix II). Failure to have an approved state child support plan could result in the loss of all federal funding for the child support program, which is roughly $85 million per year, plus up to 5% of $400 million in Temporary Assistance for Needy Family (public assistance) funding.

In response to the letter from OCSE, Governor Gregoire directed the Division of Child Support to put together a workgroup to make recommendations to the legislature no later than January 15, 2006.  (Appendix I). The Governor directed that the workgroup provide a report that contains recommendations for needed amendments to our child support guideline statutes, a process for improving record keeping of orders entered, and a better method of ensuring that our child support guidelines are reviewed and updated as federally required.

DCS commissioned Policy Studies Incorporated to provide a report on Washington’s Child Support Guidelines. (Appendix IV). DCS then convened a workgroup of community stakeholders to study the issues and make recommendations to the Legislature, as requested by the Governor.  The workgroup began meeting monthly in April of 2005.  

The membership of the workgroup included the DCS Director as the chair.  The initial chair was Ray Weaver, who left DCS in June of 2005, and was replaced by David Stillman, the current Director of DCS.  Other workgroup members included a noncustodial parent advocate, a custodial parent advocate, an advocate from Northwest Justice Project, a representative of the Washington Association of Prosecuting Attorneys, a deputy prosecutor, a Superior Court Judge, a member of the House of Representatives, a member of the Senate, a representative from the Administrative Office of the Courts, an economist, and a member of the Washington State Bar Association’s Family Law Executive Committee. When Mr. Stillman assumed the chair position, two staff members from DCS were added, in addition to a noncustodial parent representative and a custodial parent representative, an Administrative Law Judge, and a Tribal Community representative.

Other Considerations

Representatives from the National Conference of State Legislatures gave the workgroup a presentation to educate the workgroup on different state’s methods for child support guidelines reviews. Nationally, states use four models to conduct a support schedule review, 1) the state legislature; 2) the courts; or 3) a department or agency; or 4) an independent commission. Washington is one of several states who have vested responsibility for the child support guidelines in the state legislature.  While this model works well for ensuring public opportunity to lobby for certain positions when changes to the child support schedule and economic table are proposed, having this responsibility held by the Legislature also tends to politicize and polarize the issues.  Other states have indicated that they are more easily able to adopt necessary changes, such as updates to the schedule to reflect inflation, to the child support guidelines when they have vested the responsibility outside of the legislature.  They have formed bodies, similar to the Child Support Schedule Review Workgroup, to include legislative members, judges, advocates, parent representatives, and the opportunity for public participation, to make recommendations for changes to their child support guidelines.  However, because the process is more politically insulated, final recommendations are more readily adopted.

Overview of Process

Workgroup Meetings

Once the Child Support Schedule Review Workgroup was formed, the first meeting was held April 25, 2005. Subsequently, the workgroup met monthly for a total of ten meetings.  Members were presented with a notebook of materials, including a copy of the Policy Studies, Inc. report. (Appendix IV). At each meeting, members of the public and interest groups were invited to attend.  Time was set aside at the end of each meeting to allow members of the public to address their concerns to the workgroup members.  Additionally, an e-mail address (SupportSchedule@dshs.wa.gov) was created to allow anyone interested in providing comments electronically with a method to send those comments so that they could be distributed to the entire workgroup.

By the August 19, 2005 meeting, the group began to address individual policy concerns.  This was aided by a report given by Kathleen Schmidt on a meeting held by the Family Law Section of the Washington State Bar Association, which provided feedback on the critical issues with the support schedule from a family law practitioner’s perspective.  At this meeting, the workgroup also engaged in weighted voting to decide which order the priority items identified in the Policy Studies, Inc. report and other issues added by the workgroup members, should be discussed.  The workgroup then began to work from the list of priority items.  (Appendix VI).

For the remaining meetings, two ad hoc subcommittees were formed to research and develop recommendations to report back to the large workgroup for the following meeting.  This method seemed to work well in order to move the progress of the recommendations forward.

At the December 9, 2005 meeting, which was scheduled to be the last meeting, the workgroup was able to finalize recommendations for the following priority issues, which are discussed in greater detail in Section D of this report:

· A method for collecting data from orders for future schedule reviews by revising the Order Summary Report and moving the data repository to the Division of Child Support.

· A mechanism for ensuring that the support schedule is reviewed and updated as appropriate as required under federal law.

· A recommendation to address deviations based on children from other relationships, which would address an issue to assure limited deviations from the child support guidelines as required under federal law.

· A recommendation to update the Economic Table, using current economic data, and make it simpler by using only one column for support awards, rather than two.

· A recommendation to increase the current presumptive combined net income cap to a level more consistent with current economic conditions.

The group also accomplished addressing significant parts of recommendations on several other items, including the Need Standard Limitation (Self-Support Reserve), the allocation of heath care costs, and the use of imputing federal median net income or minimum wage.

Public Forums

From the beginning the workgroup was committed to having this process be an open process, including opportunities for public input.  To help accomplish this goal, two public forums were organized and held.  The workgroup voted to hold one forum in Seattle, in order to get input from members of the public in an urban center, and one in Kennewick, to make sure that there was an opportunity for input from a more rural, Eastern Washington constituency.

The Seattle venue was an evening meeting held September 19, 2005 at Seattle Town Hall, which was centrally located, accessible by public transportation, and had large enough space to accommodate vendor booths provided by parent groups, as well as staff from DCS.  Staff was provided in the event that any attendees wanted to talk to representatives from DCS to address specific case problems.  The attendance for this public forum was estimated between 75-100 members of the public.  Nearly all of the attendees were noncustodial parents or interested in issues from the noncustodial parent’s perspective.

The Kennewick venue was held September 26, 2005 at the Red Lion Hotel, again to provide a centralized, easy to access location.  Two local news stations covered the event.  The attendance was much smaller than the Seattle venue, and included both representatives of the custodial parent’s and noncustodial parent’s perspective.  Again, parent groups were invited to host booths, and DCS staff was available to assist with case specific issues.  

Both meetings were recorded, to allow workgroup members who were not able to attend, the opportunity to listen to the comments and concerns of the public. (Appendix V).

Priority Focus Area Recommendations

The workgroup recommendations, based on our prioritization of the issues, are set forth below.  We were unable to fully address each priority issue because of time limitations, and feel strongly that even the partial recommendations should be considered by either the Legislature in 2006, or by the future Child Support Schedule Review Workgroup, so that the research and work done to this point were not done in futility.

1.  The Order Summary Report
The Order Summary Report is a form that was created in 1990 by the Administrative Office of the Courts, pursuant to RCW 26.18.210. The purpose of the form is to collect data necessary for reviews of the child support schedule.  Any party that seeks to establish or modify a child support order is currently required to file the Order Summary Report with the court clerk under RCW 26.09.173 and RCW 26.10.195.  However, to date almost no one completes the form or completes it correctly, even though it is statutorily required.  Additionally, since the form is collected at each individual county clerk, there is no centralized repository for collecting the data, nor is there an easy mechanism for retrieving the data because it is not maintained in electronic format.

The workgroup agreed to address this issue as one of the charges of the Governor.  The first consideration for the following proposal was to change the physical location of the placement of the Order Summary Report to the top of the worksheets, which parties are required to file, and judges are required to sign, with every order of child support. This helps to increase significantly the chances that it will be completed.

Second, the workgroup agreed that it did not make sense to have each separate county be responsible for warehousing the form.  So instead, the workgroup recommended that the responsibility for collecting and maintaining the Order Summary Report be transferred to the Division of Child Support.  DCS already operates the Washington State Support Registry, where all court clerks currently send copies of all child support orders and worksheets.  Furthermore, DCS images these orders and worksheets, making it easier to obtain data from the documents for analysis purposes.  By making DCS the repository, DCS could then become responsible for providing the data to a research entity for future support guidelines reviews, in a more economical manner.

The workgroup reached consensus on these final recommendations with regard to the Order Summary Report:

A. Discontinue the current Order Summary Report.

B. Create a revised Order Summary Report with only the necessary data elements, which must be completed by the parties.

C. Locate the Order Summary Report at the top of the Child Support Worksheets to ensure that it will be completed and filed. 

D. Have the Division of Child Support become the repository for the collection of the Order Summary Report, rather than the Administrative Office of the Courts, to ensure that DCS can warehouse the data for future reviews of the child support schedule.  County clerks forward the worksheets to DCS.

E. Make sure the form is understandable.

F. Amend RCW 26.18.210, 26.09.173, and RCW 26.10.195 as necessary.

The workgroup also developed and agreed to the attached sample Order Summary Report, including which data elements need to be included.  (Appendix VII).  It should be noted that if the recommendations regarding the Whole Family Formula approach to address children not before the court are adopted, the data element with regard to that deviation may need to be addressed.

2. Mechanism for Future Reviews of the Child Support Schedule

Again, per the Governor’s charge, the workgroup also reached consensus on a proposal that would create a mechanism for ensuring that future reviews of the child support schedule will continue to occur as required under federal law.  Currently, RCW 26.19.025 vests responsibility for the quadrennial reviews of the support guidelines with the Legislature.  However, the statute offers no guidance on how the review is to be initiated, who is responsible for gathering the data, obtaining the research report, or the actual review process.  Because of this omission in this statute, Washington has failed to regularly review and revise, if appropriate, the support schedule in accordance with federal and state law.  If this issue is not addressed, the support schedule may not adequately serve the needs of the people who are required to function under it, and the federal funding for the Division of Child and the federal TANF block grant could be subject to jeopardy in the future.  

Given the political climate of making changes to the support schedule, the workgroup was also keenly aware that the mechanism needed to include a vehicle for assuring input from the groups and individuals most impacted by the support schedule.  We included a recommendation to have the data analysis completed by the Joint Legislative Audit and Review Committee (JLARC), or an entity of the Legislature’s choosing, to help with any perception of partiality or bias.  Additionally, we included proposed language on how requests for funding should be obtained in the future, as there are costs associated with obtaining the data necessary for the review, obtaining the research report crucial to the review, and holding workgroup meetings to facilitate recommendations to the Legislature.  We believe the following proposal, with the support of all workgroup members, addresses these concerns:

A. Amend RCW 26.19.025 to require the Legislature to mandate that a workgroup be convened that studies the recommendations of the support schedule review report and make recommendations to the Legislature no later than October 1 (whichever year precedes the long legislative session that the next review is to occur), and at least every four years from that date.  

B. Request funds from the Legislature in the preceding legislative session to fund the activities of the workgroup and to obtain the report by JLARC or whomever the Legislature determines should conduct the review study.

C. Request the following legislative language, “The Joint Legislative and Audit Review Committee, or other entity as designated by the Legislature, shall provide a report on the review of the support schedule in accordance with 45 CFR § 302.56 and the recommendations of the workgroup of the prior review and provide the report to the legislature no later than _______. (Sufficient time needs to be allotted for the workgroup to review the report.)

D. The report shall include consideration of data provided from the Order Summary Report collected by the Department of Social and Health Services’ Division of Child Support.  Funds shall be requested to be allocated by the Legislature for the study and data collection.

E. The membership of the workgroup shall be as follows:

1. Chair – Director of the Division of Child Support

2. A professor of law specializing in family law.

3.  A representative from the Washington State Bar Association’s Family Law Executive Committee.

4. An economist.

5. A representative of the Tribal Community.

6. Two representatives from the Superior Court Judges’ Association, including a Superior Court Judge and a Court Commissioner familiar with child support issues.

7. A representative from the Administrative Office of the Courts.

8. A prosecutor representative appointed by the Washington Association of Prosecuting Attorneys.

9. Two noncustodial parents and two custodial parent representatives, who each can be from an advocacy group, an attorney, or an individual.  Two of these representatives shall include representation of low income interests.  The parent representatives shall be appointed by the Director of the Division of Child Support.

10. A representative of Legal Services.

11. Two members from the House of Representatives, one Republican and one Democrat.

12. Two members of the Washington State Senate, one Republican and one Democrat.

13. An Administrative Law Judge appointed by the Office of Administrative Hearings.

14. The committee is to be staffed by Division of Child Support.

F. The current workgroup provides some of the preliminary parameters for the next workgroup to address, which is to include items this workgroup was not able to fully address.

G. The current workgroup also provides some of the preliminary parameters, in addition to the Legislature being able to designate parameters, for the research entity to study, in addition to the requirements of 45 CFR §302.56, for the report for the incoming workgroup.

3. Adjustments for Children from Other Relationships

The Policy Studies, Inc. report entitled, “Washington State Child Support Schedule:  Selected Issues Affecting Predictability and Adequacy”, January 20, 2005, analyzed the most common deviation from the support schedule found in Washington.  That deviation is based on additional dependents of the obligor.  (Appendix D).  The report found that 29% of all deviations in Washington are based on other children for whom the noncustodial parent has a support obligation.
  This deviation is currently allowed under RCW 26.19.075 (1)(e) as follows:

e) Children from other relationships. The court may deviate from the standard calculation when either or both of the parents before the court have children from other relationships to whom the parent owes a duty of support.

     (i) The child support schedule shall be applied to the mother, father, and children of the family before the court to determine the presumptive amount of support.

     (ii) Children from other relationships shall not be counted in the number of children for purposes of determining the basic support obligation and the standard calculation.

     (iii) When considering a deviation from the standard calculation for children from other relationships, the court may consider only other children to whom the parent owes a duty of support. The court may consider court-ordered payments of child support for children from other relationships only to the extent that the support is actually paid.

     (iv) When the court has determined that either or both parents have children from other relationships, deviations under this section shall be based on consideration of the total circumstances of both households. All child support obligations paid, received, and owed for all children shall be disclosed and considered.

Under 45 CFR §302.56(h), child support guideline reviews are to be conducted, in part, to guarantee that the number of deviations from the guidelines are limited. (Appendix C). Since this particular deviation is being applied with regularity, the workgroup agreed that the calculation used to grant the consideration for additional dependents of the obligor should be reduced to an “above-the-line” formula.  If the consideration were given per a formula, and written into the calculations to determine the final amount of the transfer payment the obligor is to pay the obligee, it no longer would be considered a deviation.

The workgroup tasked a subcommittee to study other methods that other states or Washington State has used to address additional dependents of the noncustodial parent.  After evaluating several models, included the Blended Family Formula, the Whole Family Formula, and some other methods that include the preparation of “dummy” worksheets, the workgroup voted to propose the Whole Family Formula as the preferred method of calculations.  Their reasons included that many in the administrative arena and the judiciary are already familiar with the Whole Family Formula.  Additionally, some of the other methods were more complicated and appeared to produce results that were not as favorable to the noncustodial parent.  

In order to address the issue that the formula does favor the noncustodial parent, the workgroup also agreed that there should continue to be discretion on the part of the trier-of-fact to deviate when the application of the formula is unjust.  There was much discussion on what the bases for granting the deviation would be, but in the end, a majority of the workgroup members agreed to a recommendation.  The trier-of-fact may deviate when the application of the formula would result in insufficient funds to meet the basic needs of the children in the custodial parent’s household, or, when considering the total circumstances of both households, application of the formula would be unjust.

The workgroup also had an animated discussion on which of the obligors children to include in the calculation.  After much debate, it was decided by a consensus that the formula should take into account children for whom a support order exists.  We decided against requiring proof of payment for those ordered obligations, again after much debate, because if, for instance, the Division of Child Support is successful in collecting support, it collects and distributes for all of the obligors cases in the child support system.  Acknowledging this, we believed it was forward thinking to give the consideration up front for these children, rather than have the noncustodial parent have to try to address the multiple obligations and any inequities thereby created after the fact.  

The workgroup also agreed that biological, adopted or children of the noncustodial parent’s current marriage who reside with the noncustodial parent a majority of the time should be considered in the formula.
  This formula is not to include stepchildren. If the children are living in that parent’s household, the parent is supporting them and that support should be acknowledged. The workgroup had much discussion about the how to include the noncustodial parent’s children if his children were born out of a relationship between the husband and his wife.  The workgroup also agreed that step-children resulting from marriage are not to be considered in the calculation. The workgroup could not agree on how to address children with a presumptive father, as defined in the Uniform Parentage Act under RCW 26.26.116, but did agree that they wanted children of the noncustodial parent and his/her current spouse considered.  Because married parents do not routinely seek genetic tests on their children, simply defining children born from a marriage as either biological or adoptive children was not inclusive enough, but many in the group were strongly opposed to using any term based on the presumptive responsibility that husbands are financially responsible for supporting their children. 

Finally, the workgroup also agreed that children for whom the noncustodial parent can prove that he or she is actually providing support should also be considered. The workgroup voted to exclude stepchildren of the noncustodial parent in the calculation, partially because the burden of support for those children should fall upon their natural parent first and foremost.

The Honorable Chris Wickham also provided the workgroup with feedback from the Superior Court Judges’ Association with regard to some of their concerns about adopting the Whole Family Formula approach. Some of the concerns expressed by the judiciary were that the Whole Family Formula not be the basis for a modification for later-born children. The judges’ concern was mainly centered on subsequent families.  They also considered that a noncustodial parent voluntary undertakes to have children in a second family, and that the children in the original family should be able to count on the original support amount, regardless of later born children.  The group then discussed the concerns of the judiciary, including concern that to take such a position could be viewed as treatment of later born children as second class citizens, who by just a fault of birth order would then not be entitled to share in the resources of the noncustodial parent to the same extent as earlier born children.  Following the discussion, an amendment was suggested as a compromise of the positions to which the majority of the workgroup supported.  The amendment offered was to change RCW 26.09.170 to reflect that the birth of another child for whom the obligor has a duty of support not be the sole basis for a modification under the substantial change of circumstance criteria.

The final recommendation of the workgroup to address additional children is as follows:

A. Include the Whole Family Formula into the worksheet calculation so that it is applied presumptively (above-the-line).

B. Give courts discretion to deviate only under either or both of the following conditions:

1. There are insufficient funds in the obligee’s household to meet basic needs.

2. The consideration of the total circumstances of both households results in an inappropriate or inequitable application if the Whole Family Formula is applied. 

C. Include in the calculation the following children of the noncustodial parent not before the court:

1. Children for whom a child support order exists. The noncustodial parent need not prove actual payment of support to include these children in the calculation.

2. Biological, adoptive, or children of the noncustodial parent’s current marriage residing with the noncustodial parent a majority of the time.  

3. Children for whom the noncustodial parent can prove that he or she is currently paying support.

4. Step-children are not to be included in the calculation.

D. Amend RCW 26.09.170 to reflect that the birth of another child or the addition of another child for whom the noncustodial parent has a duty to support by itself is not the basis of a substantial change of circumstance.

4.  The Economic Table

According to the Policy Studies, Inc. Executive Summary, the Washington Economic Table is inadequate.
 (Appendix III).   The study found that:

· Over a third of the current table is below the lower estimates of child rearing expenditures. 

· About two-thirds of the table amounts for younger children (ages 0-11) are below the lower estimate of child rearing expenses.

· About 17% of the table amounts are below poverty level. This typically occurs at lower income and for a larger number of children.  However, even if the parents resided together and combined their income, they would still live below poverty level.

Policy Studies, Inc. used two different child support estimators as measurements of child-rearing costs.  One estimator was the Betson-Rothbarth estimator, which is widely accepted as underestimating the cost of raising children.  The majority of income-shares states, such as ours, based their economic tables on Dr. Betson’s estimates.
  The other model used for comparison was the Engle estimator, which is widely accepted as over-estimating the costs of raising children.

While the group agreed that is would be very difficult to address the economic table to propose recommendations for an update during the given time, many in the group felt that updating the economic data was critical to addressing the support schedule issues.  Without considering an update to the economic table, which was created in and not significantly updated since 1988, many members felt uncomfortable proceeding with recommendations of other policy issues.  They felt their decisions hinged greatly on whether there would be a recommendation to address the economic table.

In order to facilitate discussion of the economic table, DCS had Policy Studies, Inc. prepare a report that would mock-up examples of the economic table using the following criteria.  (Appendix VIII):  

· Begin the economic table at 125% of the federal poverty level, which is currently approximately $1000.  (This is in conjunction with a recommendation discussed in Section D.6 regarding the Self-Support Reserve).

· Continue with income level increments of $100.

· Collapse the current columns for each child differentiating support for children under 12 years old and 12 years old and above to a single column.

· Move the presumptive combined net income level from $5000 to $12,000 (which is addressed in Section D. 5. regarding the presumptive cap).

· Prepare three examples using these criteria: one applying the Betson-Rothbarth estimator, the second using the Engle estimator, and the third extrapolating the current economic table to a $12,000 presumptive cap for comparison purposes.

We had also requested that the estimators not include child care costs or ordinary health care costs, to aid the discussion of how to address health care costs, which is discussed in Section D.8 of this report.  None of the estimators include child care costs, but Policy Studies, Inc. was unable to take out the ordinary health care costs.

The workgroup evaluated these tables, and Walter Boelter provided the workgroup with a spreadsheet that compared several data elements, including the percentage difference in support created by the three examples.  The workgroup was also provided examples of worksheet calculations comparing the different models using various income scenarios.

After much discussion, the workgroup agreed by consensus to the following:

A. Start the support schedule at 125% of the federal poverty level.

B. Use one category instead of two (collapse column A & B in the current model to no longer differentiate support for children under 12 and over 12).

C. Continue with income level increments of $100.

The workgroup then approached the discussion of whether it was able to formulate a recommendation on any of the model estimators.  Some members indicated that the Policy Studies, Inc. report, which was the only report that the workgroup had available to study, provided research on using both models and how they either underestimate or overestimate the child support costs, but that they are accepted models used by other states.  The group also discussed that it seems accepted in the child support community that the Engle estimator overestimates support, while the Rothbarth underestimates support.  Other members were uncomfortable with the estimators, not knowing enough about them.  There was also discussion based on experiences shared by groups, such as King County’s attempt to look at the economic table, which resulted in the same sort of discussion of whether they were comfortable making a recommendation on which estimator, and other similar groups shared similar experiences.  Realizing that time, again, was short to further study the issue, the majority of the workgroup agreed to the following recommendation:

1. Agree that the table needs to be updated, as it is close to 20 years since the economic table has been changed.

2. Agree that the Rothbarth estimator is too low and the Engle estimator is too high, but we are not ready to recommend which one is superior.

3. Acknowledge that we discussed the timing of the report and several alternatives, such as turning this issue over the JLARC to review the estimators and perhaps other recommendations and we or another workgroup could report back to the legislature in 2007 on our recommendations.

Following that discussion, there was a motion to recommend that the workgroup make a specific recommendation to the Legislature as part of this report.  The recommendation was to split the midpoint of the Rothbarth and Engle as the basis for proposing an update to the economic table.   There was discussion again on whether this was any more valid than choosing one or the other, but some recognized that the Rothbarth and Engle estimators are based on nationally recognized data, and that we are in agreement that one would be too high and one would be too low.  The group took a vote on the issue.  While it was very close, a majority of the group voted to recommend in the report that we adopt a new economic table using the midpoint of the Rothbarth and Engle estimators.  In other words, the majority by a vote of 8-6 recommended as follows:

Adopt a new economic table that uses the average of the difference between the Rothbarth Model and the Engle model as the basis of the update to the economic table.

5. The $5000 Presumptive Combined Net Income Cap

The workgroup recognized that the current economic table was created in 1988, at a time in which the presumptive combined net income cap of $5000 reasonably covered the majority of users of the support schedule.  While the current economic table (Appendix IX) includes combined income levels up to $7000 net, the table is statutorily presumptive only up to a combined net income of $5000. RCW 26.19.065(3). Many private attorneys recognize that this number is no longer adequate, as many middle income parents’ net income exceeds that presumptive amount.

A subcommittee was formed to make recommendations, and the subcommittee, using data prepared by Kate Stirling, recommended that the combined net income presumptive amount be raised to $12,000. This was in part to cover approximately the same number of parents in the presumptive part of the schedule that the economic table covered as when the current $5000 combined net income cap was instituted.  The Family Law Section of the Washington State Bar Association had explored the same issue, and their recommendation was to increase the cap as well, but they felt that in order for longevity, the presumptive amount should fall somewhere between $15,000 to $20,000 to accommodate their clients.

 A majority of the workgroup agreed on the following proposal to address the current presumptive cap:

Raise the current presumptive combined net income cap under RCW 26.19.065 (3) to $12,000.  

Although never specifically addressed in the final recommendation, there were prior discussions indicating some support for the notion that the economic table is to remain advisory after that amount.

6. The Need Standard (Self-Support Reserve)

Currently, Washington State relies on the Need Standard set forth in RCW 74.04.770 to form the basis as the self-support reserve limitation. This self-support reserve is applied when the obligors’ current child support obligation would reduce his or her net income below the level determined by the Department of Social and Health Services (DSHS) to be the standard of need.
  The Need Standard was created in 1981, and was originally primarily used by DSHS when determining eligibility for Aid to Families with Dependent Children (AFDC).  Since Congress, and subsequently the states discontinued AFDC as part of welfare reform in 1997, and replaced it with the Temporary Assistance for Needy Families (TANF) program, the need standard has not always been regularly updated and is based on old economic data.  In order to update the need standard, it would cost DSHS a significant amount of money for a standard that is no longer needed for the purpose for which it was created.

The legislature, as part of the child support schedule, tied the self-support reserve to the need standard in RCW 26.19.065(2).  Self-support reserves are incorporated into many states’ child support guidelines in order to protect an amount of the obligor’s income, under the theory that payment of child support should not impoverish a noncustodial parent to the level that he or she can no longer meet their own basic needs.

However, there is some criticism of the self-support reserve in that it does not take into consideration the basic needs of a custodial parent who is responsible for the care of children in his or her household.  While it is true that custodial parents with children may qualify for public assistance benefits to cover the basic needs, there is tension between the two household’s needs.  This is a significant issue that needs to be considered in future reviews of the schedule.
While the workgroup never finalized formal recommendations on how best to address the Need Standard Limitation/Self-Support Reserve, we spent considerable time proposing initial recommendations.  A subcommittee was formed to look at different methods that could be employed to replace the reliance on the current need standard, and to use instead some other standard that is updated regularly and based on reliable economic information.  After surveying other states to compare what they use as the self-support reserve standard, and running different calculations using different multipliers of the federal poverty level, the ultimate recommendation of the majority of the workgroup was as follows:

A. There was a consensus that there should be a self-support reserve.

B. There was consensus that the self-support reserve should be tied to the federal poverty level.

C. The majority of the group agreed the multiplier for the self-support reserve should be 125% of the federal poverty level.

The majority of the workgroup supported using 125% of the federal poverty level after comparing the need standard amounts over the last nine years, and discovered that the percentage increase would make it appropriate to set the current self-support reserve at 125% of the current federal poverty level.  This means that the self-support reserve using 125% of the federal poverty level would result in child support orders comparable to those using the current need standard. The only major difference is that the federal poverty level does not have a separate level for cases where free shelter is supplied for the noncustodial parent. This is a significant issue that needs to be considered in future reviews of the schedule.

The benefit to relying on an external standard, such as the federal poverty level, is that updates occur regularly based on nationally accepted reliable standards.  The updates would be external and not be an expense for the state.  Finally, users, such as pro se users, would be able to easily determine the amount if the self-support reserve amount were included in the instructions to the schedule itself.  Currently, they must locate the appropriate provision in the Washington Administrative Code
, which is updated nearly annually, but not always on a predictable date.  The workgroup never reached a formal recommendation on how often the self-support reserve should be updated, but there was considerable support for updating it every two years.  Considerations on the frequency were based on the difficultly to update software calculators to include the new information, the difficulty to set support amounts that cross over periods when the reserve amount changes, balanced against allowing parents to benefit from the change in the amount of the updated self-support reserve.

7. Imputation of Federal Median Net Income
The workgroup addressed, but was unable to formalize a recommendation on the continued use of imputing federal median net income as the basis for a parent’s income in the absence of other information.  RCW 26.19.071(6).  When parents fail to produce any proof of income for the determination of a child support obligation, there needs to be a means for the court or trier-of-fact to use a standard for imputing income.  Currently, the only standard in statute is to impute federal median net income, which is based on the median income of year-round full-time workers as derived from the United States bureau of census, using current population reports published by the census bureau.

The workgroup recognized that while this serves well for some parents, federal median net income can be too high an estimate of income for parents who have a history of low- income work, disability, public assistance, or incarceration.  It is common practice to impute minimum wage in those cases, especially when a parent has at least some history of earning minimum wage in the past, even if the parent cannot currently produce proof of income.  However, this practice is not uniform throughout the state.

There is also lack of uniformity on how to address income in the child support worksheets when a parent receives public assistance.  It is unclear whether income may be imputed to the recipient, as under the federal tax instructions and state law, public assistance grant money is not to be considered income.
  The question becomes whether it is appropriate to impute wages to the recipient of public assistance for what they are or could be earning if they were not receiving a TANF grant.  It should be noted that under TANF, as opposed to the prior public assistance program AFDC, parents are required to engage in job activities in order to be eligible for public assistance unless they meet one of the exceptions to that requirement.

While the workgroup was unable to reach a final vote on recommendations, there was preliminary agreement to amend RCW 26.19.071(6) to consider the following:

A. Use actual earnings first, if available.

B. Use reliable, historical data where available, such as Employment Security data.
C. If there is incomplete, sporadic information, impute using that data.
D. If there is a recent history of minimum wage (or approximating minimum wage), impute at minimum wage for the state in which that parent resides.
E. (The majority appeared in agreement with this.)In the absence of reliable information, use federal median net updated to the current numbers.
F. (There was no consensus on this item
.) If there is a recent history of coming off of public assistance, GAU, SSI, or disability, or a recent release from incarceration, or a parent under 20 years old; in the absence of reliable wage information to the contrary, impute minimum wage at the wage for the state in which that parent resides.

8. Health Care Expenses and Insurance
The workgroup agreed that the current support schedule is confusing for users in how it addresses the responsibility of parents to share in extraordinary health care costs for children.   Under RCW 26.19.080(2), parents are to share proportionately the costs for monthly health care expenses that exceed five percent of the basic support obligation. The economic table currently includes ordinary health care costs within the table itself.

It is unclear how the determination of meeting the threshold requirement of the five percent obligation is to be made.  It also is not clear at what point a proceeding may be brought for seeking reimbursement because of the threshold requirement. 

A subcommittee of the workgroup studied the issue and other issues related to the requirements for providing health insurance.  The group was unable to comprehensively address the health insurance obligation, as much of it may hinge on upcoming federal requirement changes for how state child support agencies are required to enforce health insurance requirements.  The crux of the issue falls upon the federal requirement that states enforce health insurance against the noncustodial parent when it is available at a reasonable cost.  Washington State years ago defined reasonable costs as twenty five percent of the obligor’s basic support obligation.
  The state law also limits the coverage to insurance available through the obligor’s employer or union.
 However, whether that continues to meet federal requirements, and whether the standard is helpful in actually obtaining appropriate health insurance coverage for children is questionable due to the increasing costs of health insurance and lack of availability.

 The workgroup did reach a preliminary recommendation on how to address the sharing of health care expenses.  The proposal, while never finalized, is as follows:

A. The majority agreed that RCW 26.19.080(2) should be amended to remove the requirement that monthly health care expenses only be shared when they are extraordinary and exceed 5% of the basic support obligation.  Instead they should be shared proportionately like child care costs.

B. Address the Economic Table to remove ordinary health care costs from the table.

The workgroup had considerable discussion on whether there should be some threshold limit before costs are shared, such as a specific dollar amount. The concern was that the custodial parent may seek reimbursement frequently for minimal amounts of health care expenses, such as small co-pays or for over-the-counter prescriptions.  However, there was considerable discussion that instituting a threshold amount, even with a specific dollar amount, creates the same dilemma as under current law.  Additionally, if parents cannot manage this portion of their child support order themselves, the custodial parent must seek reimbursement through the courts.  Therefore, that reduces the likelihood of custodial parents seeking reimbursement each time they incur a minimal health care cost for their children.

The workgroup, as previously addressed in Section D.4 of this report, also explored how ordinary health care costs could be removed from the economic table.  Policy Studies, Inc. did provide information that the approximate current health care costs included in the Rothbarth and Engle estimators are $250 per child per year for one to two child columns, and somewhat less for the 3 or more child column.  (Appendix VII).  The cost, therefore, under the proposed tables would average out to be roughly $20 per child less each month.  For the current economic table, ordinary health care expenses are included to be $100 per year per child. The workgroup did discuss the possibility that if the Legislature were to adopt a new economic table, the $250 per year or $20 per month figures may be used to remove the ordinary health care expenses from the table.

9. Presumptive Minimum Obligation of $25 Per Month Per Child

Pursuant to RCW 26.19.065(2), there is a presumption that the noncustodial parent pay $25 per month per child in instances where the combined monthly net income of the parents is below $600, or if the noncustodial parent’s current support obligation reduces his or her net income below the one-person need standard.  See Section D.6 for the discussion on the need standard.  This presumption must be rebuttable.

The workgroup had preliminary discussions regarding the minimum obligation of $25 per month per child, but due to time constraints was unable to address the issue and produce a recommendation.

10.  Converting Gross to Net Income & Tax Assumptions
The workgroup was unable to address the issue of whether support should be based on the combined net income of the parents, rather than on their gross income. Some considerations are that gross income would be easier to define and easier for parties to identify, and therefore may simplify the support schedule.  On the other hand, net income allows the parties to deduct certain expenses and items from gross income, only allowing the court to consider what resources are reasonably available to the parents.

The issues of how to include tax assumptions, such as Earned Income Credit or the non-taxability of child support, in addition to which tax tables to use in support calculators and the calculations, were not addressed, either.

11.  Treatment of the Residential Schedule

RCW 26.19.075(1)(d) currently grants judges discretion to deviate from the standard calculation when the child spends a significant amount of time with the obligated parent.  It sets forth standards for the deviation.  However, there is no statutory guidance on how to how to address the support calculation when children spend an equal amount of residential time in both parents’ households, nor does the statute allow for deviation in TANF cases. Since it is a deviation, there is no guarantee that it will be considered or granted in all cases when the children spend a significant amount of time with both parents.

There was an interest in considering this issue.  However, the workgroup was never able to engage in a formal discussion of the concerns and considerations.

12. Overtime Income/Income from Second Jobs

The workgroup also was never able to formally discuss the treatment of overtime income and income from second jobs.  Under RCW 26.19.071(3)(e) and (g), income from overtime and second jobs is to be included in gross income for the determination of the support obligation.  However, there is a question whether parents who have taken second jobs or seek overtime – some to make ends meet for multiple families or extraordinary expenses – should always be required to include the income in their gross income for consideration.

13.  Current Support Obligation Limited to 45% of Net Income
When establishing current support, neither parent’s total child support obligation is allowed to exceed forty-five percent of that parent’s net income except for good cause shown. RCW 26.19.065(1).  Again, the workgroup never was able to discuss or formulate a recommendation on whether this limit continues to be appropriate –up or down.

It should be noted that during the workgroup discussions, there were many references to a report done by the Division of Child Support’s Management and Audit Program Statistics Unit.
  The report found that if the obligor’s support obligation exceeded 20% of the obligor’s gross income, especially obligors in the lower economic echelons, the less likely the obligor would be able to pay even the current support obligation, which in turn results in increasingly large accruals of back-support.

Conclusion

For Washington State to stay in compliance with federal law, the Legislature should act on the workgroup’s recommendations regarding the Order Summary Sheet proposal and the Mechanism for Reviewing the Support Schedule.  These should be non-controversial measures and would go far towards ensuring timely and thorough future reviews as required under federal law.  
The workgroup also encourages the Legislature to consider the other recommendations of the group, including to address children not before the court by making the Whole Family Formula the presumptive method; the recommended changes to the Economic Table; and to increase the presumptive combined net income cap from $5000 to $12,000.The workgroup is very interested in having as many of our recommendations reduced to legislative proposals and considered in the 2006 Legislative Session as possible.  

Many workgroup members felt strongly that the majority of the policy recommendations hinged on whether the economic table is updated, as the group was in agreement that it had been too long since the economic table has been updated.  This makes it questionable, which was supported by the Policy Studies, Inc. report, whether the economic table is any longer capable of producing appropriate child support orders.  

The Policy Studies, Inc. report also demonstrated that Washington State may have an issue with producing too many deviations from the child support schedule.  The most common reason for deviation from the schedule was for children from other relationships.  By following the recommendation of the workgroup on adopting the Whole Family Formula approach to address these children above-the-line, it would significantly decrease the number of deviations from the schedule, helping to keep our child support orders in line with federal requirements for limited deviations.

All of the recommendations contained within this report were adopted thoughtfully, through an open debate process, and with the opportunity to consider input from other affected groups and members of the public.   

For these reasons, we strongly recommend that the Legislature adopt the recommendations of the Child Support Schedule Review Workgroup as stated.  We appreciate your consideration of these proposals.

� The terms noncustodial parent and custodial parent, and obligor and obligee, respectively are used interchangeably throughout this report.  The terms noncustodial parent and custodial parent are not consistent with RCW 26.09.910 because Washington no longer designates “custody” of a child to one parent or another, but rather designates one parent as the primary residential parent.  However, since the terms are commonly recognized and used by the federal government, other states, and the Division of Child Support, they are used in this report.  


� These children were referred to as marital children during the course of the workgroup discussions, and as is reflected in the minutes


� See Appendix III.


� See, for instance, Appendix IV.


�  Provided by the Division of Child Support’s Management and Audit Program Statistics Unit (MAPS)


� Robert Williams, 1987, Development of Guidelines for Child Support Orders: Advisory Panel Recommendations and Final Report.


� Laurie Bassi, Laudan Aron, Burt S. Barnow, and Abhay Pande, 1990, Estimates of Expenditures on Children and Child Support Guidelines, U.S. Department of Health and Human Services.


� Washington State Child Support Schedule: Selected Issues Affecting Predictability and Adequacy, Policy Studies, Inc., January 20, 2005 at page 16.  .


� The workgroup referred to these children as “marital” children in the minutes, although they agreed that marital children should not be the final term as it is not defined in statute.


� Policy Studies, Inc., Executive Report, draft 2/25/05, page iv.  


� Final Report One:  Comparison of the Washington State Child Support Schedule to Current Measurements of Child-Rearing Costs, Policy Studies, Inc., January 5, 2005, page 7. 


� Id. at page 11.


� The current one-person need standard is found in WAC 388-478-0015 and effective 1/1/2006 is $989 for one-person, and $528 when the noncustodial parent is not incurring shelter costs.


� WAC 388-478-0015.


� Federal Tax Publication 17and RCW 26.19.071(4).


� There was a consensus for a task group to draft proposed statutory changes incorporating the minimum wage information in this issue statement.  The workgroup was not able to consider the proposed recommended statutory changes.  For that reason, no consensus was reached.


� RCW 26.09.105.


� Id.


� N.R. v. Soliz,, slip op., Docket #93-5338B (W.D. Wa 1994)


� Carl Formoso, Ph.D., Determining the Composition and Collectibility of Child Support Arrearages, Vol. I:  The Longitudinal Analysis, May 2003.


� Id. at pages 1 and 37.
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