Understanding the legal basis of working relationships with Indian tribes and tribal clients

The information in this section is critical for staff to understand the unique federal legal government-to-government relationship with Indian tribes and tribal members.  

Indian tribes, as governments, occupy an important place in our governmental system.  Different from a minority or racial classification, Indian tribes are separate and independent political entities.  They are sovereign nations possessing inherent governmental authority and powers.  

Early Supreme Court decisions developed the nature of the legal relationship between the Indian tribes and the United States and the unique status of tribal governments.  The Supreme Court held in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831) that Indian tribes were distinct, self-governing legal entities and in Worcester v. Georgia, 32 U.S. (6 Pet.) 515 (1832) that state laws did not apply to Indian lands. 

This unique legal status of Indian tribes has been reserved in treaties, found in the U.S Constitution, affirmed by rulings of the U.S. Supreme Court, underscored by Acts of Congress, affirmed and reaffirmed in federal policy by every president since President Nixon. 

History

To understand how tribes fit into our governmental structure, it is important to understand the legal history of how we dealt with tribes before and after our independence and drafting of the Constitution.  

Tribes, like states, are recognized as governments (not non-profit organizations, special interest groups and or ethnic minorities).  They possess all the powers of governance of sovereign nations except those that have been withdrawn by treaty or by the U.S. Congress.  Along with the federal and state governments, they occupy the position of the third sovereign.

The sovereign status of tribes was clearly evidenced by the treaty-making process.  Over 800 treaties were negotiated, 400 treaties were ratified and 366 treaties are still in force today.  Six (6) treaties were negotiated with tribes in Washington State. 

Prior to the independence of the United States, all nations dealt with Indian tribes on a nation-to-nation basis recognizing tribal sovereignty.  Treaties were negotiated with several countries, including the Dutch, Spanish, French and the English.

Treaties (or contracts among nations) were entered into for a variety of reasons.  For example, there were treaties of peace and friendship, trade or commercial dealings, removal, jurisdiction, and dependence of tribes on the United States.  The most commonly known reason was for cessions of land.  Indian nations ceded (transferred ownership) over two billion acres of land in exchange for reserved rights (fishing, hunting and gathering), monetary payments, services (education and medical benefits) and a guarantee and respect for the tribes right to govern the lands and resources they reserved for future generations.

In the Constitution the President was given the power to make treaties and all treaties made, or which shall be made shall be the supreme law of the land.

Age has not invalidated the treaties any more than it has invalidated the Constitution, which recognizes them as “the supreme law of the land.”

It is important to understand that under the treaties, it was not a grant of rights to the tribes but a grant of rights from the tribe to the U.S. government and a reservation of rights not granted.

