CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (December 2017) ?,‘:‘;EE:: i;‘;g‘:;m 2018

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 18-21-121

Agency: Department of Social and Health Services, Economic Services Administration

1 Original Notice

Supplemental Notice to WSR 18-13-079

] Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 18-08-004 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR ______; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW .

Title of rule and other identifying information: (describe subject) The department is proposing to amend WAC 388-446-
0015 “What is an intentional program violation (IPV) and administrative disqualification hearings (ADH) for food assistance”
and WAC 388-412-0046 “What is the purpose of DSHS cash and food assistance benefits and how can | use my benefits?”.

Hearing location(s):

Date: Time: Location: (be specific) Comment:

November 27, 2018 |10:00 a.m. |Office Building 2 Public parking at 111 and Jefferson. A map is available at:
DSHS Headquarters https://www.dshs.wa.gov/sesa/rules-and-policies-assistance-
1115 Washington unit/driving-directions-office-bldg-2

Olympia, WA 98504

Date of intended adoption: Not earlier than November 28, 2018 (Note: This is NOT the effective date)
Submit written comments to:

Name: DSHS Rules Coordinator
Address: PO Box 45850
Olympia, WA 98504
Email: DSHSRPAURulesCoordinator@dshs.wa.gov
Fax: 360-664-6185
Other:
By (date) 5:00 p.m. November 27, 2018
Assistance for persons with disabilities:
Contact Jeff Kildahl, DSHS Rules Consultant
Phone: 360-664-6092
Fax: 360-664-6185
TTY: 711 Relay Service
Email: Kildaja@dshs.wa.gov
Other:
By (date) November 13, 2018

Purpose of the proposal and its anticipated effects, including any changes in existing rules: Changes proposed under
this filing will amend WAC 388-446-0015 to align with federal regulations specifying administrative law judges’ jurisdiction
over administrative disqualification hearings for intentional program violations of the basic food and food assistance programs
and WAC 388-412-0046 to align with federal regulations specifying what is considered misuse of basic food benefits. The text
has been amended from the previous CR-102 filed as WSR 18-13-079 by the addition of WAC 388-412-0046.
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Reasons supporting proposal: The proposed changes are necessary to clarify the jurisdiction of administrative law judges
over the administrative disqualification and intentional program violation process for basic food or food assistance program
recipients, and to clarify the allowable use of basic food assistance benefits and what is considered by the department to be
misuse of benefits.

Statutory authority for adoption: The state legislature authorizes the department to administer SNAP and food assistance
program for legal immigrants under RCW 74.04.500, RCW 74.04.510, and RCW 74.08A.120.

Statute being implemented:

Is rule necessary because of a:

Federal Law? Yes O No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION: 7 CFR 273.16

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: (person or organization) Department of Social and Health Services U] Private
UJ Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Ezra Paskus 712 Pear St SE, Olympia, WA 98501 360-725-4611
Implementation:  Ezra Paskus 712 Pear St SE, Olympia, WA 98501 360-725-4611
Enforcement: Ezra Paskus 712 Pear St SE, Olympia, WA 98501 360-725-4611
Is a school district fiscal impact statement required under RCW 28A.305.1357 L] Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?

[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: These amendments are exempt as allowed under RCW 34.05.328(5)(b)(vii) which states in part,

“this section does not apply to ...rules of the Department of Social and Health Services relating only to client medical or
financial eligibility and rules concerning liability for care of dependents”.
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

U RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
U RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
U RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.030.
Explanation of exemptions, if necessary: The proposed rule does not have an economic impact on small businesses.

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

1 No Briefly summarize the agency’s analysis showing how costs were calculated.

[ Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: October 16, 2018 Signature:

Name: Katherine I. Vasquez ]}L‘ ‘ N J& \/
Title: DSHS Rules Coordinator
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AMENDATORY SECTION (Amending WSR 14-05-063, filed 2/18/14, effective
3/21/14)

WAC 388-412-0046 What is the purpose of DSHS cash and food as-
sistance benefits and how can I use my benefits? (1) What is the pur-
pose of DSHS cash benefits?

(a) DSHS cash assistance benefits are provided to low-income res-
idents who qualify for public assistance programs. These benefits are
intended to help pay for basic 1living expenses as described under RCW
74.04.770. TANF cash grants must be used for the sole benefit of the
children, and we may require proof that you are using your TANF cash
assistance to benefit your children as allowed under RCW 74.12.260.

(b) Your electronic benefit transfer (EBT) card or cash assis-
tance benefits may only be used by you, an eligible member of your
household, or an authorized representative/protective payee for the
purposes of your cash assistance program. You are not allowed to sell,
attempt to sell, exchange, or donate your EBT card or benefits to any
other person or entity.

(c) You may use your cash benefits to pay a reasonable amount of
basic living expenses such as:

(1) Shelter;

(ii) Utilities such as heating, telephone, water, sewer, garbage,
and recycling;

iii) Food;

iv) Transportation;
v) Clothing;
vi) Household maintenance;
vii) Personal hygiene;
viii) Employment or school related items; and

ix) Other necessary incidentals and items.

d) It is not 1legal to use electronic benefit transfer (EBT)
cards or cash obtained with EBT cards to:

Gamble. Gambling includes:

The purchase of lottery tickets;

The purchase of pull tabs;

Use of punch boards;

Purchase of bingo cards;

Betting on horse racing;

Participating in casino games; and

Participating in other games of chance as found in chapters
.16 and 67.70 RCW.

(ii) Participate in or purchase any activities located in a tat-
too, body piercing, or body art shop licensed under chapter 18.300
RCW;

oonNHEOQWm P -
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9.46,

(iii) Purchase cigarettes as defined in RCW 82.24.010 or tobacco
products as defined in RCW 82.26.010;

(iv) Purchase any alcoholic items regulated under Title 66 RCW;

(v) Purchase or participate in any activities in any of the fol-
lowing locations:

(A) Taverns licensed under RCW 66.24.330;
Beer/wine specialty stores licensed under RCW 66.24.371;
Nightclubs licensed under RCW 66.24.600;
Contract liquor stores defined under RCW 66.04.010;
Bail bond agencies regulated under chapter 18.185 RCW;
Gambling establishments licensed under chapter 9.46 RCW;

mEUQw
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(G) Adult entertainment venues with performances that contain
erotic material where minors under the age of eighteen are prohibited
under RCW 9.68A.150;

(H) Any establishments where persons under the age of eighteen
are not permitted.

(e) If you use your electronic benefit transfer (EBT) card or
cash obtained from your EBT card illegally we may:

(1) Assign a protective payee to manage your cash assistance ben-
efits under WAC 388-460-0035;

(ii) For households receiving TANF, require proof that your bene-
fits are being used for the benefit of the children in the household;

(iii) Terminate your cash benefits; or

(iv) Pursue legal action, including criminal prosecution.

(2) What is the purpose of DSHS food assistance benefits?

(a) DSHS food assistance benefits, including those from the basic
food program, state funded basic food program for legal immigrants
(FAP), Washington state combined application project (WASHCAP), and
transitional food assistance (TFA), help low-income individuals and
families have a more nutritious diet by providing food assistance ben-
efits through EBT cards for eligible households to buy groceries.

(b) You, members of your household, or an authorized representa-
tive may use your food assistance benefits to buy food items for your
household from a food retailer authorized to accept supplemental nu-
trition assistance program (SNAP) benefits by the U.S. Department of
Agriculture Food and Nutrition Service (FNS).

(c) You can use your food assistance benefits to buy items such
as:

) Breads and cereals; (())

i) Fruits and vegetables;

ii) Cheese, milk, and other dairy products;

v) Meats, fish, poultry, and eggs;

) Most other food items that are not prepared hot foods; and
vi) Seeds and plants that produce food.

d) It is not legal to:

(1) Give your EBT card or benefits to anyone who is not in your
food assistance household or your authorized representative.

(ii) Use food benefits ((emr—vyour—EBF—-ard)) for any purpose other
than to buy food for eligible household members.

(iii) Exchange ((yewxr)) food benefits for anything of wvalue
(trafficking). Examples of illegal trafficking include exchanging food
benefits or attempting to exchange food benefits for cash, drugs,
weapons, or anything other than food from an authorized retailer.

(iv) Sell, attempt to sell, exchange, or donate ((yew¥r)) an EBT
card, EBT card number, personal identification numbers (PINs), or any
benefits to any person or entity.

(v) Buy, attempt to buy, or steal someone's EBT card, EBT card
number, or PIN.

(vi) Sell or trade any food that was purchased using ( (yeur))
food assistance benefits for cash, drugs, alcohol, tobacco products,
firearms, or anything of value.

(vii) Use food benefits to buy nonfood items such as cigarettes,
tobacco, beer, wine, liquor, household supplies, soaps, paper prod-
ucts, vitamins, medicine, or pet food.

(viii) Commit any other act in violation of the Food Nutrition
Act of 2008, regulations for the supplemental nutrition assistance
program (SNAP) under Title 7 of the Code of Federal Regulations or any
Washington state administrative code relating to the use, presenta-
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tion, transfer, acquisition, receipt, trafficking, or possession of
food assistance benefits.

(e) If you intentionally misuse ((yewr)) food assistance bene-
fits, you may be:

(1) Disqualified for an intentional program violation under WAC
388-446-0015 and 388-446-0020. If you are disqualified you will lose
your benefits for at least one year and up to a lifetime. The disqual-
ification continues even if you move to another state.

(ii) Subject to fines.

(iii) Subject to legal action, including criminal prosecution.
DSHS will cooperate with state, local, and federal prosecuting author-
ities to prosecute trafficking in food assistance/SNAP benefits.

AMENDATORY SECTION (Amending WSR 14-05-063, filed 2/18/14, effective
3/21/14)

WAC 388-446-0015 What is an intentional program violation (IPV)
and administrative disqualification hearing((s)) (ADH) for basic food
( (assistanece))?

(1) An intentional program violation (IPV) 1is an act in which
someone intentionally:

(a) Misrepresents, conceals, or withholds facts in order to be
found eligible for benefits or to receive more benefits than their ac-

tual circumstances would allow ((—Fhis—iretudes)) including making a
false statement regarding household circumstances ( (<))

(b) Acts in violation of the Food Nutrition Act of 2008, regula-
tions for the supplemental nutrition assistance program (SNAP) under
Title 7 of the Code of Federal Regulations ((e¥)), any state statute,
or WAC relating to the use, presentation, transfer, acquisition, re-
ceipt, trafficking, or possession of food assistance benefits includ-
ing ((+));_or

(c) Attempts to buy, sell, steal, or trade food assistance bene-
fits issued and accessed via electronic benefit transfer (EBT) cards,
EBT card numbers or personal identification numbers (PINs), for cash
or anything other than eligible food, alone or acting with others.

(2) If we suspect someone has committed an IPV we refer their
case for an administrative disqualification hearing (ADH), ((&£)) un-—

less:
(a) The ((suspected—TFPV—ecauses—an—over i+ssuance—of —Ffour hundred
fifey—deldars—oer—mere)) case is currently referred for prosecution; or

(b) ( (Bh crrcrmeactad TDYZ 4o Al + + =L I R £ £ A o
[N N i ) QUQHC&/ |SAwaw § L LV " ) A\ S S w | awy (S i s k.J_(_/LJ_J_J.L/I\J.J.l\_j A PN AWAW § 8T

“+er—The—person—has—rnot—Pbeen—referredFforeriminal—proceedings)) A

court or prosecutor already took action against the person for the
same or related facts.

(3) An administrative disqualification hearing (ADH) is a formal
hearing to determine if a person committed an IPV. ADHs are governed
by the rules found in chapter 388-02 WAC. However, rules in this sec-
tion are the overriding authority if there is a conflict.

(4) A person suspected of an IPV can choose to waive their right
to an ADH by signing a disqualification consent agreement that waives
their right to the hearing and accepts the IPV penalty under WAC
388-446-0020.
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(5) If someone commits one or more IPVs and is suspected of com-
mitting another, we refer them for an ADH when the act of suspected
violation occurred:

(a) After we mailed the disqualification notice to the client for
the most recent IPV; or

(b) After criminal proceedings for the most recent IPV are con-
cluded.

(6) When we ((suspeect—someone—has—~committed—an—TFPV—we)) refer
((£het®)) a case for an administrative disqualification hearing (ADH)
((=)), _the office of administrative hearings (OAH) sends ((them)) the
person notice of ((arm)) the ADH at least thirty days in advance of the
hearing date. OAH sends the notice by certified mail, or personal
service. The notice will contain the following information:

(a) The date, time, and place of the hearing;

(b) The charges against the person;

(c) A summary of the evidence, and how and where they may examine
the evidence;

(d) A warning that a decision will be based entirely on the evi-
dence the department provides if they fail to appear at the hearing;

(e) A statement that the person has ten days from the date of the
scheduled hearing to show good cause for failing to attend the hearing
and to ask for a new hearing date;

(f) A warning that a determination of IPV will result in a dis-
qualification period; and

(g) A statement that 1f we schedule a telephone hearing, they
((ear)) may request an in-person hearing by filing a request with the
administrative law judge one week or more prior to the date of the
hearing.

(7) The department may combine an ADH and a regular hearing when
the reason for both hearings is related.

(8) The person or a representative ((skhatd—have)) has the right
to one continuance of up to thirty days if a request is filed ten days
or more prior to the hearing date.

(9) The administrative law judge (ALJ) will conduct the ADH and
render a decision even if the person or representative fails to ap-
pear, unless within ten days from the date of the scheduled hearing:

(a) The person can show good cause for failing to appear; and

(b) The person or representative requests the hearing be reinsta-
ted.

(10) We may change a scheduled telephone hearing to an in-person
hearing if this is requested by the person or department representa-
tive at least ((&)) one week 1in advance. The person requesting a
change less than one week in advance must show good cause for the re-
quested change.

(11) The ALJ issues a final decision as specified 1in WAC
388-02-0215 through 388-02-0525. The decision determines whether the
department had established with clear and convincing evidence that the
person committed and intended to commit an IPV.

(12) The department and the client each have the right to request
a reconsideration of the decision as specified in WAC 388-02-0610
through 388-02-0635. The final order or the reconsideration decision
is the final agency decision.

(13) We will not implement a disqualification and continue bene-
fits at the current amount if:

(a) The client can show good cause for not attending the hearing
within thirty days from the date the disqualification notice was
mailed; and
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(b) An administrative law Jjudge determines the client had good
cause; or

(c) The client requests reconsideration or files a petition for
judicial review to appeal the disqualification as specified in WAC
388-02-0530 (1) or (4).
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