CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON

CR-102 (December 2017) e oy 02, 2022

(Implements RCW 34.05.320)

Do NOT use for expedited rule making WSR 22-10-057

Agency: Department of Social and Health Services, Aging and Long-Term Support Administration, Adult Protective Services

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 21-22-041 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____ .

Title of rule and other identifying information: (describe subject) The department is proposing a change to WAC 388-103-
0001 What definitions apply to this chapter to include a definition of reckless as it pertains to abuse and WAC 388-103-0210
May a nursing assistant petition the department to have their name removed from the vulnerable adult abuse registry to
include a clarification of when this rule applies.

Hearing location(s):

Date: Time: Location: (be specific) Comment:

June 7, 2022 10:00 a.m. |Office Building 2 Public parking at 11" and Jefferson. A map is available at:
DSHS Headquarters https://www.dshs.wa.gov/office-of-the-secretary/driving-
1115 Washington directions-office-bldg-2

Olympia, WA 98504
Due to the impacts of the COVID-19 pandemic, hearings are
Or Virtually being held virtually. Please see the DSHS website for the
most current information.

Date of intended adoption: Not earlier than June 8, 2022 (Note: This is NOT the effective date)

Submit written comments to:

Name: DSHS Rules Coordinator
Address: PO Box 45850
Olympia, WA 98504
Email: DSHSRPAURulesCoordinator@dshs.wa.gov
Fax: 360-664-6185
Other:
By (date) 5:00 p.m. on June 7, 2022

Assistance for persons with disabilities:
Contact Shelley Tencza, DSHS Rules Consultant
Phone: 360-664-6036

Fax: 360-664-6185

TTY: 711 Relay Service

Email: tenczsa@dshs.wa.gov

Other:

By (date) 5:00 p.m. on May 24, 2022

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The purpose of the
proposal is to implement changes to chapter 74.34 RCW in response to the passing of Engrossed Second Substitute House
Bill 1320 in 2021 (chapter 215, 2021 laws), as well as clarifying the implementation of 42 U.S.C. Sec. 1396r (g)(1)(D) and
Sec. 1395i-3 (g)(1)(D).
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Reasons supporting proposal: Reckless was added to the definition of abuse under RCW 74.34.020. APS has definitions
for willful and intentional already listed in WAC 388-103-0001, and a definition of reckless is needed to ensure consistent
interpretation as it relates to abuse. APS has a process for CNA petitions for removal from the registry listed in WAC 388-
103-0210. APS wants to clarify that this petition for removal applies only to CNAs with a single incident of neglect in skilled
nursing facilities or nursing facilities, as outlined under 42 U.S.C. Sec. 1396r(g)(1)(D), 42 U.S.C. Sec. 1395i-3(g)(1)(D).

Statutory authority for adoption: RCW 74.34.068, RCW 74.34.165, 42 U.S.C. Sec. 1396r(g)(1)(D), 42 U.S.C. Sec. 1395i-
3(9)(1)(D)

Statute being implemented: RCW 74.34.068, RCW 74.34.165, 42 U.S.C. Sec. 1396r(g)(1)(D), 42 U.S.C. Sec. 1395i-
3(9)(1)(D)

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: (person or organization) Department of Social and Health Services U] Private
0] Public
Governmental

Name of agency personnel responsible for:

Name

Drafting: Arielle Finney

Office Location

PO Box 45600, Olympia, WA 98504

Phone

360-485-7784

Implementation:  Arielle Finney

PO Box 45600, Olympia, WA 98504

360-485-7784

Enforcement: Arielle Finney

PO Box 45600, Olympia, WA 98504

360-485-7784

Is a school district fiscal impact statement required under RCW 28A.305.1357 L] Yes No
If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?

[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: All proposals are to 1) adopt or incorporate by reference without material change federal

statutes or regulations, Washington state statutes; 2) or clarify language of a rule without changing its effect; or 3) are
interpretive rules (chapter 215, 2021 laws), 42 U.S.C. Sec. 1396r(g)(1)(D), 42 U.S.C. Sec. 1395i-3(g)(1)(D)

Page 2 of 3



Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

UJ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

1 This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) ] RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) ] RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary: (chapter 215, 2021 laws), 42 U.S.C. Sec. 1396r(g)(1)(D), 42 U.S.C. Sec. 1395i-
3(9)(1)(D)

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

[J No Briefly summarize the agency’s analysis showing how costs were calculated.

[ Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: April 28, 2022 Signature:

Name: Katherine |. Vasquez - \Jk \/
Title: DSHS Rules Coordinator '
I v
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AMENDATORY SECTION (Amending WSR 21-11-108, filed 5/19/21, effective
7/1/21)

WAC 388-103-0001 What definitions apply to this chapter? In ad-
dition to the definitions found in chapter 74.34 RCW, the following
definitions apply to this chapter:

(1) With respect to "abuse", the following definitions apply:

(a) Intentional. A person's action or inaction is intentional
when the person's objective or purpose is to inflict injury, unreason-
able confinement, intimidation, or punishment on a vulnerable adult.

(b)) Willful. Willful is synonymous to knowing. A person's action
or inaction is knowing when the person is aware that his or her action
or inaction would inflict injury, unreasonable confinement, intimida-
tion, or punishment on a vulnerable adult.

(c) Reckless. A person is reckless or acts recklessly when he or
she knows of and disregards a substantial risk that his or her action
or inaction is likely to inflict injury, unreasonable confinement, in-
timidation, or punishment on a vulnerable adult, and his or her disre-
gard of such substantial risk is a gross deviation from conduct that a
reasonable person would exercise in the same situation.

(()) (2) "Adult family home" is defined under chapter 70.128

RCW.

((#2r)) (3) "Alleged perpetrator" means the person who is alleged
to have abandoned, abused, financially exploited, neglected, or misap-
propriated the property of, an alleged victim; and the department has
received a report of, 1is investigating, or has made an initial sub-
stantiated finding about such allegation.

((3r)) (4) "Alleged victim" means:

(a) The person who is alleged to have been abandoned, abused, fi-
nancially exploited, neglected, or had their property misappropriated
by an alleged perpetrator; and the department has received a report
of, is investigating, or has made an initial substantiated finding
about such allegation; or

(b) The person who is alleged to be neglecting themselves; and
the department has received a report of, is investigating, or has made
an initial substantiated finding about the self-neglect.

((#4)>)) (5) "Assisted living facility" is defined under chapter
18.20 RCW.

((#5>)) (6) "Basic necessities of life" means food, water, shel-
ter, clothing, and medically necessary health care, including but not
limited to health-related treatment or activities, hygiene, oxygen,
and medication.

((#6)r)) (7)) "Facility"™ means a residence licensed or required to
be licensed under:

(a) Chapter 18.20 RCW, assisted living facilities;

(b) Chapter 18.51 RCW, nursing homes;

(c) Chapter 70.128 RCW, adult family homes;

(d) Chapter 72.36 RCW, soldiers' homes;

(e) Chapter 71A.20 RCW, residential habilitation centers;

(f) Chapter 70.97 RCW, enhanced services facilities; or

(g) Any other facility licensed or certified by the department.
(

((HF)) (8) "Final substantiated finding" means an initial sub-
stantiated finding of abandonment, abuse, financial exploitation, mis-
appropriation of resident property, or neglect that:

(a) Has been upheld through the administrative hearing process
described in WAC 388-103-0090 through 388-103-0160; or
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(b) Is not timely appealed to the office of administrative hear-
ings as required under WAC 388-103-0100.

((#8¥)) (9) "Initial substantiated finding" means a finding by
the department that, more 1likely than not, the alleged abandonment,
abuse, financial exploitation, misappropriation of resident property,
neglect, or self-neglect occurred.

((#%¥)) (10) "Legal representative" means a guardian or conserva-
tor appointed under either chapter 11.88 RCW or chapter 11.130 RCW; or
an agent granted authority under a power of attorney as described un-
der chapter 11.125 RCW.

((+0)) (11) "Nursing assistant”™ means as it 1is defined under
chapter 18.88A RCW.

((++-)) (12) "Nursing facility" means a nursing home, or any
portion of a hospital, veterans' home, or residential habilitation
center, that is certified to provide nursing services to medicaid re-
cipients under section 1919(a) of the Social Security Act (42 U.S.C.
Sec. 1396r).

((3+2r)) (13) "Nursing home" means any facility licensed to oper-
ate under chapter 18.51 RCW.

((+3))) (14) "Person with a duty of care," in the context of
abandonment and neglect, includes:

(a) A guardian or conservator appointed under chapter 11.88 RCW
or chapter 11.130 RCW;

(b) An agent granted authority under a power of attorney as de-
scribed under chapter 11.125 RCW; or

(c) A person providing the basic necessities of life to a wvulner-
able adult where:

(1) The person is employed by or on behalf of the wvulnerable
adult; or

(ii) The person voluntarily agrees to provide, or has been pro-
viding, the basic necessities of 1life to the wvulnerable adult on a
continuing basis.

((+4>)) (15) "Skilled nursing facility" means a nursing home, a
portion of a nursing home, or a long-term care wing or unit of a hos-
pital that has been certified to provide nursing services to medicare
recipients under section 1819 (a) of the Social Security Act (42 U.S.C.
Sec. 13951i-3).

((+5r)) (16) "Vulnerable adult abuse registry" means the regis-
try, established and maintained by the department as required under
RCW 74.39A.056, that contains identifying information about people who
have final substantiated findings of abandonment, abuse, financial ex-
ploitation, misappropriation of resident property, or neglect of a

vulnerable adult.
((I‘IF
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AMENDATORY SECTION (Amending WSR 21-11-108, filed 5/19/21, effective
7/1/21)

WAC 388-103-0210 May a nursing assistant petition the department
to have their name removed from the vulnerable adult abuse registry?
(1) This section implements 42 U.S.C. Sec. 1396r (g) (1) (D) and Sec.
1395i-3 (g) (1) (D) regarding a singular occurrence of neglect in a
nursing facility or skilled nursing facility.

(2) A nursing assistant may petition the department to have their
name removed from the vulnerable adult abuse registry, subject to the
requirements of this section.

(3) Preliminary requirements for the department to accept a peti-

tion:

(a) At least one year must have elapsed between the date of the
final substantiated finding and the date the department receives the
petition;

(b) The final substantiated finding was a singular occurrence of
neglect; ((amd))

(c) The singular occurrence of neglect occurred in a nursing fa-
cility or skilled nursing facility; and

((#er)) [(d) The petition must be in writing and contain the fol-
lowing information:

(1) About the petitioner:

(A) Name;

(B) Date of birth;

(C) Social security number;

(D) Mailing address; and
(E)
(11
(11

Phone number;

) The final substantiated finding;

i) All documents regarding any disciplinary action, or any
other negative action, taken against the petitioner under chapter
18.88A RCW;

(iv) A background check through the Washington state patrol that
was completed no earlier than ((kirty)) 30 days prior to the date the
department accepts the petition;

(v) An affidavit stating why the petitioner believes the depart-
ment should grant the petition. The statement must include whether the
petitioner has abused or neglected a vulnerable adult since the final
substantiated finding was entered;

(vi) A list of three references for the department to contact re-
garding the petitioner's employment and personal history, where two
references must be professional references; and

(vii) Any other relevant information the petitioner wants the de-
partment to consider.

(4) Standard for removal.

(a) The department will accept a petition if the requirements of
subsection (3) of this section are met.

(b) Once the petition is accepted, the petitioner must attend an
in-person interview with the department. "In-person" means either
physical presence with department personnel, or visual presence
through electronic means.

(c) Once the petition is accepted and the interview is completed,
the department will determine whether the petitioner's employment and
personal history reflects a pattern of abusive behavior or neglect:

(1) If the department determines the petitioner's employment and
personal history does not reflect a pattern of abusive behavior or ne-
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glect, the department approves the petition, and removes the petition-
er's name from the vulnerable adult abuse registry.

(ii) If the department determines the petitioner's employment and
personal history does reflect a pattern of abusive behavior or ne-
glect, the department denies the petition.

(iii) If the department is unable to determine whether the peti-
tioner's employment and personal history reflects a pattern of abusive
behavior or neglect, the department denies the petition.

(5) Other information.

(a) The department will act with reasonable promptness upon re-
ceiving a petition that contains the information required under sub-
section (3) of this section, and make its decision within ((sit¥)) 60
days of accepting a petition.

(b) If the department requires additional information to make its
determination, a letter will be sent to the petitioner requesting the
additional information. The petitioner has ((fer)) 10 business days to
provide the information. If the department does not receive the re-
quested information, it may be unable to determine whether petition-
er's employment and personal history reflects a pattern of abusive be-
havior or neglect, and deny the petition.

(c) Decisions and other correspondence regarding the petition
will be mailed to the petitioner. At the petitioner's request, corre-
spondence may also be sent via email.

(d) A petitioner does not have a right to an administrative hear-
ing regarding any department action taken on a petition.

[ 4 1] SHS-4922.3



