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RULE-MAKING ORDER 
EMERGENCY RULE ONLY 

 

 

CODE REVISER USE ONLY 
 

 

CR-103E (December 2017) 
(Implements RCW 34.05.350 

and 34.05.360) 
 

Agency: Department of Social and Health Services, Economic Services Administration 

Effective date of rule: 
Emergency Rules 

☒     Immediately upon filing. 

☐     Later (specify)       

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule? 

☐ Yes     ☒ No     If Yes, explain:       

Purpose: The department is amending WAC 388-400-0060 “Who is eligible for aged, blind or disabled (ABD) cash 
assistance?”, WAC 388-400-0070 “Who is eligible for referral to the housing and essential needs (HEN) program?”, WAC 
388-447-0001 “What are the incapacity requirements for referral to the housing and essential needs (HEN) program?”, WAC 
388-447-0040 “Progressive evaluation process step II—How does the department determine the severity of mental 
impairments?”, and WAC 388-447-0060 “Progressive evaluation process step IV—How does the department determine the 
severity of multiple impairments?”. 
 
These amendments are necessary to comply with changes mandated by ESHB 2667 (2018 legislative session).  These 
amendments expand eligibility criteria for a referral to the Housing and Essential Needs (HEN) program and clarify the 
eligibility process to support this change. 
 
 

Citation of rules affected by this order: 
New:     None 
Repealed: None 
Amended: WAC 388-400-0060, WAC 388-400-0070, WAC 388-447-0001, WAC 388-447-0040, WAC 388-447-0060  
Suspended: None 

Statutory authority for adoption: RCW 74.04.050, RCW 74.040.055, RCW 74.04.057, RCW 74.08.090 

Other authority: ESHB 2667 

EMERGENCY RULE 
     Under RCW 34.05.350 the agency for good cause finds: 

     ☒     That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public health, 

safety, or general welfare, and that observing the time requirements of notice and opportunity to comment upon 
adoption of a permanent rule would be contrary to the public interest. 

     ☐     That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires immediate 

adoption of a rule. 

Reasons for this finding: ESHB 2667 mandates the department to adopt rules for immediate implementation in order to 
preserve the health, safety, and general welfare of the public.  These amendments seek to ensure qualified individuals have 
greater access to acquire new and maintain existing housing supports.  
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Note:   If any category is left blank, it will be calculated as zero. 
No descriptive text. 

 
Count by whole WAC sections only, from the WAC number through the history note. 

A section may be counted in more than one category. 

The number of sections adopted in order to comply with: 

Federal statute:  New      Amended      Repealed       

Federal rules or standards:  New      Amended      Repealed       

Recently enacted state statutes:  New      Amended 5 Repealed       

  

The number of sections adopted at the request of a nongovernmental entity: 

New        Amended      Repealed       

  

The number of sections adopted on the agency’s own initiative: 

New        Amended      Repealed       

  

The number of sections adopted in order to clarify, streamline, or reform agency procedures: 

New        Amended    Repealed       

  

The number of sections adopted using: 

Negotiated rule making:  New      Amended      Repealed       

Pilot rule making:  New      Amended      Repealed       

Other alternative rule making:  New      Amended 5 Repealed       

  

Date Adopted: March 14, 2017 

 

Name: Katherine I. Vasquez 
 

Title: DSHS Rules Coordinator 

Signature: 

 

 



AMENDATORY SECTION (Amending WSR 13-24-040, filed 11/26/13, effective 
1/1/14)

WAC 388-400-0060  Who is eligible for aged, blind or disabled 
(ABD) cash assistance?  (1) ((Effective November 1, 2011,)) The aged, 
blind, or disabled (ABD) cash assistance program provides a state-fun­
ded cash stipend and a referral to the housing and essential needs 
(HEN) program under WAC 388-400-0065 to eligible low-income individu­
als.

(2) You are eligible for ((aged, blind, or disabled (ABD) cash 
benefits)) ABD if you:

(a) Are:
(i) At least sixty-five years old;
(ii) Blind as defined by the Social Security Administration 

(SSA); or
(iii) Likely to be disabled as defined in WAC 388-449-0001 

through 388-449-0100; and
(b) Are at least eighteen years old or, if under eighteen, a mem­

ber of a married couple;
(c) Are in financial need according to ABD cash income and re­

source rules in chapters 388-450, 388-470 and 388-488 WAC. We deter­
mine who is in your assistance unit according to WAC 388-408-0060;

(d) Have countable income, as defined in WAC 388-450-0162, at or 
below the monthly income limits defined in WAC 388-478-0090;

(e) Meet the citizenship/alien status requirements under WAC 
388-424-0015;

(f) Provide a Social Security number as required under WAC 
388-476-0005;

(g) Reside in the state of Washington as required under WAC 
388-468-0005;

(h) Sign an interim assistance reimbursement authorization agree­
ing to repay the monetary value of general assistance, disability 
lifeline, or aged blind or disabled benefits subsequently duplicated 
by supplemental security income benefits as described under WAC 
388-449-0200, 388-449-0210 and 388-474-0020;

(i) Report changes of circumstances as required under WAC 
388-418-0005; and

(j) Complete a mid-certification review and provide proof of any 
changes as required under WAC 388-418-0011.

(((2))) (3) You aren't eligible for ((aged, blind, or disabled 
cash benefits)) ABD if you:

(a) Are eligible for temporary assistance for needy families 
(TANF) benefits;

(b) Are eligible for state family assistance (SFA) benefits;
(c) Refuse or fail to meet a TANF or SFA eligibility rule;
(d) Refuse or fail to pursue federal aid assistance, including 

but not limited to medicaid, without good cause;
(e) Refuse or fail to participate in drug or alcohol treatment as 

required in WAC 388-449-0220 without good cause;
(f) Refuse or fail to follow through with the SSI application as 

required in WAC 388-449-0200 without good cause;
(g) Refuse or fail to participate in vocational rehabilitation 

services as required in WAC 388-449-0225 without good cause;
(h) Are eligible for supplemental security income (SSI) benefits;
(i) Are an ineligible spouse of an SSI recipient; or
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(j) Failed to follow a Social Security Administration (SSA) pro­
gram rule or application requirement and SSA denied or terminated your 
benefits.

(((3))) (4) If you reside in a public institution and meet all 
other requirements, your eligibility for ABD ((cash)) depends on the 
type of institution. A "public institution" is an institution that is 
supported by public funds, and a governmental unit either is responsi­
ble for it or exercises administrative control over it.

(a) You may be eligible for ABD ((cash)) if you are:
(i) A patient in a public medical institution; or
(ii) A patient in a public mental institution and:
(A) Sixty-five years of age or older; or
(B) Twenty years of age or younger.
(((4))) (5) You aren't eligible for ABD ((cash)) when you are in 

the custody of or confined in a public institution such as a state 
penitentiary or county jail including placement:

(a) In a work release program; or
(b) Outside of the institution including home detention.

AMENDATORY SECTION (Amending WSR 13-24-044, filed 11/26/13, effective 
1/1/14)

WAC 388-400-0070  Who is eligible for referral to the housing and 
essential needs (HEN) program?  (1) You are eligible for referral to 
the housing and essential needs (HEN) program if you:

(a) Apply for cash assistance as detailed in WAC 388-406-0010;
(b) Complete an interview with the department;
(c) Are incapacitated as defined in WAC 388-447-0001 through 

388-447-0100;
(d) Are at least eighteen years old or, if under eighteen, legal­

ly emancipated or a member of a married couple;
(e) Are in financial need according to income rules in chapter 

388-450 WAC and resource requirements in RCW 74.04.005 and chapter 
388-470 WAC. We determine who is in your assistance unit according to 
WAC 388-408-0070;

(f) Have countable income, as defined in WAC 388-450-0162, at or 
below the monthly income limits defined in WAC 388-478-0090;

(g) Meet the citizenship/alien status requirement for ABD cash 
assistance under WAC 388-424-0015;

(h) Meet the Social Security number verification requirement for 
cash assistance under WAC 388-476-0005;

(i) Meet the residency requirement for cash assistance under WAC 
388-468-0005;

(j) Meet verification requirements for cash assistance detailed 
in WAC 388-490-0005.

(k) To remain eligible for HEN referral, you must also:
(i) Report changes in your circumstances as required for cash as­

sistance under WAC 388-418-0007; and
(ii) Complete and return eligibility reviews we send you under 

WAC 388-434-0005.
(2) You are not eligible for referral to the HEN program if you:
(a) ((Are eligible for the aged, blind, or disabled (ABD) cash 

assistance program;
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(b))) Are eligible for the pregnant women assistance (PWA) pro­
gram;

(((c))) (b) Are eligible for temporary assistance for needy fami­
lies (TANF) program;

(((d))) (c) Refuse or fail to meet a TANF rule without good 
cause;

(((e))) (d) Refuse or fail to cooperate in obtaining federal aid 
assistance, including but not limited to medicaid, without good cause;

(((f))) (e) Refuse or fail to participate in drug or alcohol 
treatment as required in WAC 388-447-0120;

(((g))) (f) Are eligible for supplemental security income (SSI) 
benefits and receiving a state supplemental payment (SSP) under WAC 
388-474-0012;

(((h))) (g) Are an ineligible spouse of an SSI recipient;
(((i))) (h) Refuse or fail to follow a Social Security Adminis­

tration (SSA) program rule or application requirement without good 
cause and SSA denied or terminated your benefits;

(((j))) (i) Are terminated from ABD for refusing or failing to 
sign an interim assistance reimbursement authorization agreement under 
WAC 388-400-0060; ((or))

(((k))) (j) Are fleeing to avoid prosecution of, or to avoid cus­
tody or confinement for conviction of, a felony, or an attempt to com­
mit a felony as described in WAC 388-442-0010((.)); or

(((l))) (k) Are disqualified from receiving cash assistance due 
to a conviction related to unlawful practices in obtaining cash assis­
tance as described in WAC 388-446-0005.

(3) If you reside in a public institution and meet all other re­
quirements, your eligibility for referral to the HEN program depends 
on the type of institution. A "public institution" is an institution 
that is supported by public funds, and a governmental unit either is 
responsible for it or exercises administrative control over it.

(a) You may be eligible for referral to the HEN program if you 
are:

(i) A patient in a public medical institution; or
(ii) A patient in a public mental institution and are sixty-five 

years of age or older.
(b) You aren't eligible for referral to the HEN program if you 

are in the custody of or confined in a public institution such as a 
state penitentiary or county jail, including placement:

(i) In a work release program; or
(ii) Outside of the institution including home detention.

AMENDATORY SECTION (Amending WSR 13-24-044, filed 11/26/13, effective 
1/1/14)

WAC 388-447-0001  What are the incapacity requirements for refer­
ral to the housing and essential needs (HEN) program?  (1) For the 
purposes of this chapter, the following definitions apply:

(a) "We" and "us" mean the department of social and health serv­
ices.

(b) "You" means the applicant or recipient.
(c) "Incapacitated" means you cannot be gainfully employed due to 

a physical or mental impairment that is expected to continue for at 
least ninety days from the date you apply.
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(d) "Mental impairment" means a diagnosable mental disorder.
(e) "Physical impairment" means a diagnosable physical illness.
(2) You must be incapacitated in order to receive a HEN referral.
(3) We determine if you are incapacitated when:
(a) You apply for a referral to the HEN program;
(b) You become gainfully employed;
(c) You obtain work skills by completing a training program;
(d) We receive new information that indicates you may be able to 

work; or
(e) Your incapacity authorization period ends.
(4) We deny your HEN referral if you are gainfully employed at 

the time of application for referral to the HEN program. "Gainfully 
employed" means you are performing, in a regular predictable manner, 
an activity usually done for pay or profit and earning more than the 
substantial gainful activity standard defined by the Social Security 
Administration (SSA).

(5) We do not consider you to be gainfully employed if you are 
working:

(a) Under special conditions that go beyond providing reasonable 
accommodation; or

(b) Occasionally or part-time because your impairment limits the 
hours you are able to work compared to unimpaired workers in the same 
job.

(6) We determine you are incapacitated if you are:
(a) Eligible for the aged, blind, or disabled (ABD) cash assis­

tance program;
(b) Approved through the progressive evaluation process (PEP). 

The PEP is a sequence of eight steps described in WAC 388-447-0030 
through 388-447-0100;

(((b))) (c) Eligible for services from the Developmental Disabil­
ities Administration (DDA);

(((c))) (d) Diagnosed as having an intellectual disability based 
on a full scale score of seventy or lower on the Wechsler adult intel­
ligence scale (WAIS);

(((d))) (e) Eligible for long-term care services from Aging and 
Long-term Support Administration (ALTSA);

(((e))) (f) Released from a medical institution where you re­
ceived services from ALTSA within the past 90 days; or

(((f))) (g) Released from inpatient treatment for a mental im­
pairment within the past 90 days if:

(i) The release from inpatient treatment was not against medical 
advice; and

(ii) You were discharged into outpatient mental health treatment.
(7) If you have a physical or mental impairment((,)) or are im­

paired ((by alcohol or drug addiction)) due to a substance use disor­
der, and do not meet the other incapacity criteria in section 6 
(((b))) (c) through (((f))) (g), we decide if you are incapacitated by 
applying the PEP. ((We do not consider symptoms related to substance 
use or a diagnosis of chemical dependency when determining incapacity 
when we have evidence substance use is material to your impair­
ment(s).))

(8) ((We consider substance use material to your impairment(s) if 
you are disabled primarily because of drug or alcohol addiction.

(9) If your impairment will persist at least sixty days after you 
stop using drugs or alcohol, we do not consider substance use to be 
material to your impairment(s).
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(10))) In determining incapacity, we consider only your ability 
to perform basic work-related activities. "Basic work-related activi­
ties" are activities that anyone would be required to perform in a 
work setting. They consist of: Sitting, standing, walking, lifting, 
carrying, handling; and other physical functions (including manipula­
tive or postural functions such as pushing, pulling, reaching, han­
dling, stooping, or crouching), seeing, hearing, communicating, remem­
bering, understanding and following instructions, responding appropri­
ately to supervisors and co-workers, tolerating the pressures of a 
work setting, maintaining appropriate behavior, using judgment, and 
adapting to changes in a routine work setting.

AMENDATORY SECTION (Amending WSR 13-24-044, filed 11/26/13, effective 
1/1/14)

WAC 388-447-0040  Progressive evaluation process step II—How 
does the department determine the severity of mental impairments?  If 
you are diagnosed with a mental impairment by a professional described 
in WAC 388-447-0005, we use information from the medical evidence pro­
vider to determine how the impairment limits work-related activities.

(1) We review the following psychological evidence to determine 
the severity of your mental impairment:

(a) Psychosocial and treatment history records;
(b) Clinical findings of specific abnormalities of behavior, 

mood, thought, orientation, or perception;
(c) Results of psychological tests; and
(d) Symptoms observed by the examining professional that show how 

your impairment affects your ability to perform basic work-related ac­
tivities.

(2) ((We do not consider diagnoses or symptoms of alcohol or sub­
stance use or dependency when the only impairment supported by objec­
tive medical evidence is drug or alcohol addiction.

(3))) If you are diagnosed with an intellectual disability, the 
diagnosis must be based on the Wechsler adult intelligence scale 
(WAIS). The following test results determine the severity rating:

Intelligence Quotient (IQ) 
Score Severity Rating

85 or above 1
71 to 84 3

70 or lower 5

(((4))) (3) If you are diagnosed with a mental impairment with 
physical causes, we assign a severity rating based on the most severe 
of the following four areas of impairment:

(a) Short term memory impairment;
(b) Perceptual or thinking disturbances;
(c) Disorientation to time and place; or
(d) Labile, shallow, or coarse affect.
(((5))) (4) We base the severity of an impairment diagnosed as a 

mood, anxiety, thought, memory, personality, or cognitive disorder on 
a clinical assessment of the intensity and frequency of symptoms that:

(a) Affect your ability to perform basic work-related activities; 
and
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(b) Are consistent with a diagnosis of a mental impairment as 
listed in the most recent version of the Diagnostic and Statistical 
Manual of Mental Disorders (DSM).

(((6))) (5) We base the severity rating for a functional mental 
impairment on accumulated severity ratings for the symptoms in subsec­
tion (5) of this section as follows:

Condition Severity Rating
(a) The clinical findings and 

objective evidence are 
consistent with a significant 
limitation on performing one 
or more basic work 
activities.

Moderate (3)

(b) You are diagnosed with a 
functional disorder with 
psychotic features;

Marked (4)

(c) You have had two or more 
hospitalizations for 
psychiatric reasons in the 
past two years;

  

(d) You have had more than six 
months of continuous 
psychiatric inpatient or 
residential treatment in the 
past two years;

  

(e) The clinical findings and 
objective evidence are 
consistent with very 
significant limitations on 
ability to perform one or 
more basic work activities.

  

(f) The clinical findings and 
objective evidence are 
consistent with an inability 
to perform one or more basic 
work activities.

Severe (5)

(((7))) (6) If you are diagnosed with any combination of mental 
retardation, mental impairment with physical causes, or functional 
mental impairment, we assign a severity rating as follows:

Condition Severity Rating
(a) Two or more disorders 

with moderate severity (3) 
ratings; or

Marked (4)

(b) One or more disorders 
rated moderate severity 
(3), and one rated marked 
severity (4).

  

(c) Two or more disorders 
rated marked severity (4).

Severe (5)

(((8))) (7) We deny incapacity when you haven't been diagnosed 
with a significant physical impairment and the overall severity of 
your mental impairment is one or two;

(((9))) (8) We approve incapacity when your overall mental se­
verity rating is severe (5).
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AMENDATORY SECTION (Amending WSR 13-24-044, filed 11/26/13, effective 
1/1/14)

WAC 388-447-0060  Progressive evaluation process step IV—How 
does the department determine the severity of multiple impairments? 
(1) If you have more than one impairment, we determine the overall se­
verity rating by deciding if your impairments have a combined effect 
on your ability to be gainfully employed.

(2) When you have two or more diagnosed impairments that limit 
work activities, we assign an overall severity rating as follows:

Condition Severity Rating
(a) All impairments are mild 

and there is no cumulative 
effect on basic work 
activities.

Mild 2

(b) All impairments are mild 
and there is a significant 
cumulative effect on one or 
more basic work activities.

Moderate 3

(c) Two or more impairments 
are of moderate severity and 
there is a very significant 
cumulative effect on basic 
work activities.

Marked 4

(d) Two or more impairments 
are of marked severity.

Severe 5

(3) We deny incapacity at this step when((:
(a))) the overall severity rating is two((; or
(b) Substance use is material to your impairment under WAC 

388-447-0001 and your overall severity rating is two when symptoms re­
lated to substance use or a diagnosis of chemical dependency are not 
considered)).

(4) We approve incapacity at this step when the overall severity 
rating is five.
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