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Effective date of rule:
Emergency Rules
L Immediately upon filing.

Later (specify) April 6, 2021

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
U Yes No If Yes, explain:

Purpose: The department is extending the amendment of the rules listed below to assure nursing homes are not significantly
impeded from admitting and caring for residents during the COVID-19 outbreak. These amendments will continue to align
state nursing home rules with federal rules that are suspended or amended to help facilitate care during the COVID-19
pandemic. The federal rules were amended to remove the timelines for completing and transmitting resident assessments,
and to delay the requirement by 30 days for a Preadmission Screening and Resident Review (PASRR) screening prior to
admission to a nursing home. Federal rules also amended care-planning timelines, discharge and transfer notice
requirements, and requirements that ensure residents can meet in groups. The rules identified below currently require a
PASRR screen prior to admission, have timelines for completion of the comprehensive resident assessment and care plan,
and have timelines for the transmission of the resident assessment. These rules also establish the right of residents to
participate in resident groups and require specific notice and time requirements before a resident discharge or transfer can
occur.

The department filed a CR-101 Preproposal Statement of Inquiry as WSR 20-17-005 on August 5, 2020 to begin the
permanent rulemaking process. In addition, under the rule development phase of rule making, the department is in
discussions about adding language to the rules to explain the circumstances and time periods under which suspension of
rules due to COVID is necessary.

Citation of rules affected by this order:
New: None
Repealed: WAC 388-97-0920
Amended: WAC 388-97-0120, 388-97-1000, 388-97-1020, 388-97-1915, and 388-97-1975
Suspended: None

Statutory authority for adoption: RCW 74.42.620

Other authority: Chapter 74.34 RCW

EMERGENCY RULE

Under RCW 34.05.350 the agency for good cause finds:

That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public health,
safety, or general welfare, and that observing the time requirements of notice and opportunity to comment upon
adoption of a permanent rule would be contrary to the public interest.

O That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires immediate
adoption of a rule.

Reasons for this finding: The continued threat of COVID-19 to our most vulnerable populations is significant, especially for
those receiving long-term care services in their homes and congregate settings, such as long-term care facilities.

PASRR, resident assessment, and care planning: Current nursing home rules require a PASRR screen, typically performed
by hospital staff prior to admission to a nursing home, followed by further evaluation from state agency staff or contractors
under certain circumstances. Hospital staff are experiencing an extremely high workload during the pandemic due to the
increased number of admissions, coupled with a reduced number of available staff. Additionally, face-to-face evaluation of
the transferring resident continues to be restricted in many counties. The PASRR, care-planning and comprehensive
assessment amendments will align state nursing home rules with federal rules that were suspended or amended to help
facilitate care during the COVID-19 outbreak by shortening the transfer time from hospital to nursing home, and increasing
the flexibility for nursing home staff to be able to prioritize immediate or emergency care needs of incoming residents.
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Resident groups: Current rules establish resident rights to participate in resident groups and require the facility to assist with
the organization of a group. Extending the amendment of these rules will permit facilities to restrict resident groups, and
meets the state and federal recommendations for social distancing and limited gatherings. Extending this amendment also
aligns state rules with federal rules that were suspended to accomplish social distancing recommendations.

Transfer and discharge notice: Current nursing home rules regarding discharge and transfer from a nursing home have
specific criteria around when transfer or discharge can occur, and specific notice and time period requirements that must be
met before a discharge or transfer can occur. The COVID-19 pandemic continues to necessitate that transfer and discharge
decisions be made and implemented more quickly than the nursing home rules permit. Extending this amendment would
decrease the notice requirements for transfer or discharge, and help expedite infection control processes and maximize the
availability of nursing home beds. It would also align state nursing home rules with federal rules that were suspended or
amended so facilities could more easily cohort residents to meet infection control goals.

These emergency rules continue to be needed to align state nursing home requirements with suspended or amended federal
requirements. Ongoing conversations with stakeholders also support continuation of these emergency rules until a clear
timeline for reimplementation, consistent with federal reimplementation, is established.

Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New 0 Amended 0 Repealed 0
Federal rules or standards: New 0 Amended 5 Repealed 1
Recently enacted state statutes: New 0 Amended 0 Repealed 0
The number of sections adopted at the request of a nongovernmental entity:
New 0 Amended 0 Repealed 0
The number of sections adopted on the agency’s own initiative:
New 0 Amended 0 Repealed 0
The number of sections adopted in order to clarify, streamline, or reform agency procedures:
New 0 Amended 0 Repealed 0
The number of sections adopted using:
Negotiated rule making: New 0 Amended 0 Repealed 0
Pilot rule making: New 0 Amended 0 Repealed 0
Other alternative rule making: New 0 Amended 5 Repealed 1
Date Adopted: March 25, 2021 Signature:

Name: Katherine |. Vasquez ’Zi 3 ’ = J \/
Title: DSHS Rules Coordinator
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AMENDATORY SECTION (Amending WSR 08-20-062, filed 9/24/08, effective
11/1/08)

WAC 388-97-0120 Individual transfer and discharge rights and
procedures. (1) The skilled nursing facility and nursing facility
must comply with all of the requirements of 42 C.F.R. § 483.10 and §
483.12, and RCW 74.42.450, or successor laws, and the nursing home
must comply with all of the requirements of RCW 74.42.450 (1) through
(4) and (7), or successor laws, including the following provisions and
must not transfer or discharge any resident unless:

(a) At the resident's request;

(b) The transfer or discharge is necessary for the resident's
welfare and the resident's needs cannot be met in the facility;

(c) The transfer or discharge is appropriate because the resi-
dent's health has improved enough so the resident no longer needs the
services provided by the facility;

(d) The safety of individuals in the facility is endangered;

(e) The health of individuals in the facility would otherwise be
endangered; or

(f) The resident has failed, after reasonable and appropriate no-
tice, to pay for a stay at the facility.

(2) The following notice requirements apply if a nursing home/
facility initiates the transfer or discharge of a resident. The notice
must:

(a) Include all information required by 42 C.F.R. § 483.12 when
given in a nursing facility;

(b) Be in writing, in language the resident understands;

(c) Be given to the resident, the resident's surrogate decision
maker, if any, the resident's family and to the department;

(d) Be provided thirty days in advance of a transfer or discharge
initiated by the nursing facility, except that the notice may be given
as soon as practicable when the facility cannot meet the resident's
urgent medical needs, or under the conditions described in (1) (c),
(d), and (e) of this section; and

(e) Be provided fifteen days in advance of a transfer or dis-
charge initiated by the nursing home, unless the transfer is an emer-
gency.

(3) The nursing home must:

(a) Provide sufficient preparation and orientation to the resi-
dent to ensure safe and orderly transfer or discharge from the nursing
home;

(b) Attempt to avoid the transfer or discharge of a resident from
the nursing home through the use of reasonable accommodations unless
agreed to by the resident and the requirements of WAC 388-97-0080 are
met; and

(c) Develop and implement a bed-hold policy. This policy must be
consistent with any bed-hold policy that the department develops.

(4) The nursing home ( (must—preovide—the)) bed-hold policy((+—n

’ i ’ i ’ i
dent—3s—+transferred—or goes—on—therapentic Jteave—At—a minimum—the
petiey)) must state, at a minimum:

(a) The number of days, if any, the nursing home will hold a res-
ident's bed pending return from hospitalization or social/therapeutic
leave;

(b) That a medicaid eligible resident, whose hospitalization or
social/therapeutic leave exceeds the maximum number of bed-hold days
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will be readmitted to the first available semi-private bed, provided
the resident needs nursing facility services. Social/therapeutic leave
is defined under WAC 388-97-0001. The number of days of social/thera-
peutic leave allowed for medicaid residents and the authorization
process is found under WAC 388-97-0160; and

(c) That a medicaid eligible resident may be charged if he or she
requests that a specific bed be held, but may not be charged a bed-
hold fee for the right to return to the first available bed in a semi-
private room.

(5) The nursing facility must send a copy of the federally re-
quired transfer or discharge notice to:

(a) The department's home and community services when the nursing
home has determined under WAC 388-97-0100, that the medicaid resi-
dent's health has improved sufficiently so that the resident no longer
needs the services provided by the facility; and

(b) The department's designated local office when the transfer or
discharge is for any of the following reasons:

(1) The resident's needs cannot be met in the facility;

(ii) The health or safety of individuals in the facility is en-
dangered; or

(iii) The resident has failed to pay for, or to have paid under
medicare or medicaid, a stay at the facility.

AMENDATORY SECTION (Amending WSR 18-11-001, filed 5/2/18, effective
6/2/18)

WAC 388-97-1000 Resident assessment. (1) The nursing home must:

(a) Provide resident care based on a systematic, comprehensive,
interdisciplinary assessment, and care planning process in which the
resident participates, to the fullest extent possible;

(b) Conduct initially and periodically a comprehensive, accurate,
standardized, reproducible assessment of each resident's functional
capacity;

(c) ((Ae—the—+ime)) As soon as practicable after each resident is
admitted:

(1) Have physician's orders for the resident's immediate care;

and

(11) Ensure that the resident's immediate care needs are identi-
fied in an admission assessment.

(d) Ensure that the comprehensive assessment of a resident's
needs describes the resident's capability to perform daily life func-
tions and significant impairments in functional capacity.

(2) The comprehensive assessment must include at least the fol-
lowing information:

(a) Identification and demographic information;

Customary routine;

Cognitive patterns;

Communication;

Vision;

Mood and behavior patterns;

Psychosocial well-being;

Physical functioning and structural problems;
Continence;

Disease diagnosis and health conditions;

o

“-H-5Q O Q0

[ 2 ] SHS-4799.2



(k) Dental and nutritional status;

(1) Skin conditions;

(m) Activity pursuit;

(n) Medications;

(0) Special treatments and procedures;

(p) Discharge potential;

(g) Documentation of summary information regarding the assessment
performed; and

(r) Documentation of participation in assessment.

(3) ((Fhe—rursinghome—mast—ceonduct—comprehensive—assessmentss
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+4))) The nursing home must ensure that:

(a) ((EFoeh—resident—3s—assessed—no—tess—thanr—once—every—three
menrths;—anda)) As appropriate, the resident's assessment is revised to
assure the continued accuracy of the assessment; and

(b) The results of the assessment are used to develop, review and
revise the resident's comprehensive plan of care under  WAC
388-97-1020.

((#5F)) (4) The skilled nursing facility and nursing facility
must:

(a) For the required assessment, complete the state approved res-
ident assessment instrument (RAI) for each resident in accordance with
federal requirements;

(b) Maintain electronic or paper copies of completed resident as-
sessments in the resident's active medical record for fifteen months;
this information must be maintained in a centralized location and be
easily and readily accessible;

(c) Place the hard copies of the signature pages in the clinical
record of each resident if a facility maintains their RAI data elec-
tronically and does not use electronic signatures;

(d) ((Assess—each—resident—rot—dess—than—every—fthree—months,—ugs—
ing—thestateapproved—assessment—instrument;—and

+e))) Transmit all state and federally required RAI information
for each resident to the department ( (+

++))) in a manner and time period approved by the department ( (+

. na - i - 1 . c
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AMENDATORY SECTION (Amending WSR 08-20-062, filed 9/24/08, effective
11/1/08)

WAC 388-97-1020 Comprehensive plan of care. (1) The nursing
home must develop a comprehensive plan of care for each resident that
includes measurable objectives and timetables to meet a resident's
medical, nursing and mental and psychosocial needs that are identified
in the comprehensive assessment.

(2) The comprehensive plan of care must:
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(a) Describe the services that are to be furnished to attain or
maintain the resident's highest practicable physical, mental, and psy-
chosocial well-being as required under WAC 388-97-1060;

(b) Describe any services that would otherwise be required, but
are not provided due to the resident's exercise of rights, including
the right to refuse treatment (refer to WAC 388-97-0300 and
388-97-0260;

(c) (( :
prehensive—assessments

+e)) Be prepared by an interdisciplinary team that includes the
attending physician, a registered nurse with responsibility for the
resident, and other appropriate staff in disciplines as determined by
the residents needs;

((#e¥)) (d) Consist of an ongoing process which includes a meet-
ing if desired by the resident or the resident's representative; and

((£))) (e) Include the ongoing participation of the resident to
the fullest extent possible, the resident's family or the resident's
surrogate decision maker.

(3) The nursing home must implement a plan of care to meet the
immediate needs of newly admitted residents, prior to the completion
of the comprehensive assessment and plan of care.

(4) The nursing home must:

(a) Follow the informed consent process with the resident as
specified in WAC 388-97-0260, regarding the interdisciplinary team's
plan of care recommendations;

(b) Respect the resident's right to decide plan of care goals and
treatment choices, including acceptance or refusal of plan of care
recommendations;

(c) Include in the interdisciplinary plan of care process:

(1) Staff members requested by the resident; and

(ii) Direct care staff who work most closely with the resident.

(d) Respect the resident's wishes regarding which individuals, if
any, the resident wants to take part in resident plan of care func-
tions;

(e) Provide reasonable advance notice to and reasonably accommo-
date the resident family members or other individuals the resident
wishes to have attend, when scheduling plan of care meeting times; and

(f) Where for practical reasons any individuals significant to
the plan of care process, including the resident, are unable to attend
plan of care meetings, provide a method for such individuals to give
timely input and recommendations.

(5) The nursing home must ensure that each comprehensive plan of

care:
(a) Designates the discipline of the individuals responsible for
carrying out the program; and
(b) Is reviewed at least quarterly by qualified staff, as part of
the ongoing process of monitoring the resident's needs and preferen-
ces.
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AMENDATORY SECTION (Amending WSR 15-18-026, filed 8/25/15, effective
9/25/15)

WAC 388-97-1915 PASRR requirements ((prieor—toadmissien—of)) for

new residents. ( (Prieor—to—every)) Within thirty days of admission
( (ef——a—new—resident)), the nursing facility must:
(1) Complete a PASRR level T screening, or verify that a PASRR

level I screening has been completed( (—anrd—deny—admission—untit—+that

aring—has—been—complteted))

\j & ye) Ly A4 f/ |3 A .

(2) Require a PASRR level TITI evaluation, or verify that a PASRR
level II evaluation has been ((eempteted)) requested when the individ-
ual's PASRR level I screening indicates that the individual may have

serious mental illness and/or intellectual disability or related con-
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44))) Coordinate with PASRR evaluators to the maximum extent
practicable in order to avoid duplicative assessments and effort, and
to ensure continuity of care for nursing facility residents with a se-
rious mental illness and/or an intellectual disability or related con-
dition.

AMENDATORY SECTION (Amending WSR 15-18-026, filed 8/25/15, effective
9/25/15)

WAC 388-97-1975 PASRR requirements after admission of a resi-
dent. ( (Fettewing)) After the thirtieth day of a resident's admis-
sion, the nursing facility must:

(1) Review all level I screening forms for accuracy. If at any
time the facility finds that the previous level I screening was incom-
plete, erroneous or is no longer accurate, the facility must immedi-
ately complete a new screening using the department's standardized
level I form, following the directions provided by the department's
PASRR program. If the corrected level I screening identifies a possi-
ble serious mental illness or intellectual disability or related con-
dition, the facility must notify DDA and/or the mental health PASRR
evaluator so a level II evaluation can be conducted.

(2) Record the evidence of the level I screening and level II de-
terminations (and any subsequent changes) in the resident assessment
in accordance with the schedule required under WAC 388-97-1000.
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(3) Maintain the level I form and the level II evaluation report
in the resident's active clinical record.

(4) Immediately complete a level I screening using the depart-
ment's standardized form if the facility discovers that a resident
does not have a level I screening in his or her clinical record, fol-
lowing directions provided by the department's PASRR program. If the
level I screening identifies a possible serious mental illness or in-
tellectual disability or related condition, notify the DDA and/or men-
tal health PASRR evaluator so a level II evaluation can be conducted.

(5) ((Ne%i£y—%hefBBA—aﬁd%ef—meﬁ%a%—hea%%h—?ASRR—@%a%ﬁa%ef—wheﬁ—a

D P VR St i P

) Notify the DDA and/or mental health PASRR evaluator when a
resident who was admitted with an advance categorical determination
appears likely to need nursing facility services for longer than the
period specified by DDA and/or the mental health PASRR evaluator, so
that a full assessment of the individual's need for specialized serv-
ices can be performed. This notification must occur as soon as the
nursing facility anticipates that the resident will require more than
the number of days of nursing facility services authorized for the
specific advance categorical determination and no later than five days
before expiration of the period (three days for protective services)
unless good cause is documented for later notification.

((H)) (6) Immediately notify the DDA and/or mental health PASRR
evaluator for a possible resident review when there has been a signif-
icant change in the physical or mental condition, as defined in WAC
388-97-1910, of any resident who has been determined to have a serious
mental illness or intellectual disability or related condition. Com-
plete a new level I screening for the significant change.

((#8¥)) (1) Provide or arrange for the provision of any services
recommended by a PASRR level II evaluator that are within the scope of
nursing facility services. If the facility believes that the recommen-
ded service either cannot or should not be provided, the facility must
document the reason(s) for not providing the service and communicate
the reason(s) to the level II evaluator.

((4%¥)) (8) TImmediately complete a new level I screening using
the department's standardized form if the facility finds that a resi-
dent, not previously determined to have a serious mental illness, de-
velops symptoms of a serious mental illness, and refer the resident to
the mental health PASRR evaluator for further evaluation.

((+0)) (9) Provide services and interventions that complement,
reinforce and are consistent with any specialized services recommended
by the level II evaluator. The resident's plan of care must specify
how the facility will integrate relevant activities to achieve this
consistency and the enhancement of the PASRR goals.

((#++r)) (10) Discharge, in accordance with WAC 388-97-0120, any
resident with a serious mental illness or intellectual disability or
related condition who does not meet nursing facility level of care,
unless the resident has continuously resided in the facility for at
least thirty months and requires specialized services. The nursing fa-
cility must cooperate with DDA and/or mental health PASRR evaluator as
it prepares the resident for a safe and orderly discharge.
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REPEALER
The following section of the Washington Administrative Code 1is
repealed:

WAC 388-97-0920 Participation in resident and family
groups.
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