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Purpose: The department is amending rules about grievances, appeals, and hearings in chapter 388-877 WAC to align with
the Centers for Medicare and Medicaid Services’ (CMS) amended federal rules in 42 CFR 438 Subpart F that govern the
grievance and appeals system for Medicaid managed care. States must comply with these federal rule amendments by July
1, 2017. The new definitions, timeframes, and alignment of certain processes for appeals and grievances will provide
individuals with a more streamlined and manageable grievance and appeals process, and will allow behavioral health
agencies and behavioral health organizations to further align rules applicable to private health insurance and group health
plans that apply across the market. The department is limiting amendments to bringing the rules into compliance with federal
rules and making necessary edits to change names and terms and clarify language without changing the rule’s effect. When
these rules become effective, they will supersede emergency rules filed as WSR 17-14-094 that went into effect July 1, 2017.

Citation of rules affected by this order:
New: None
Repealed: None
Amended: WAC 388-877-0654, WAC 388-877-0655, WAC 388-877-0660, WAC 388-877-0665, WAC 388-877-0670,
WAC 388-877-0675, WAC 388-877-0680
Suspended: None

Statutory authority for adoption: RCW 71.05.560, RCW 71.24.035(5)(c), RCW 71.24.520, and RCW 71.34.380

Other authority: 42 C.F.R. 438 Subpart F, as amended in 81 Fed. Reg. 27498, May 6, 2016.

PERMANENT RULE (Including Expedited Rule Making)

Adopted under notice filed as WSR 17-11-068 on May 17, 2017 (date).

Describe any changes other than editing from proposed to adopted version:

388-877-0654 (4) ...behavioral health ombuds services described in-under ... lowest possible level before and during...

388-877-0654 new (5) In handling grievances and appeals, each BHO and behavioral health agency must give individuals
any reasonable assistance in completing forms and taking other procedural steps related to a grievance or appeal. This
includes, but is not limited to, auxiliary aids and services, upon request, such as providing interpreter services and toll-
free numbers that have adequate TTY/TTD and interpreter capability.

388-877-0655 (2) new (f) For a resident of a rural area with only one BHO, the denial of an individual’s request to
exercise their right to obtain services outside the network;

388-877-0655 (2) new (g) The denial of an individual's request to dispute a financial liability, including cost sharing,
copayments, premiums, deductibles, coinsurance, and other enrollee financial liabilities.

388-877-0660 (2) ...grievances orexpressions-of dissatisfaction.

388-877-0660 (5) and (6) ...The grievance eannet does not progress to a hearing...

388-877-0660 (7)(f) ...decision as expeditiously as the individual’s health condition requires, and no longer than...

388-877-0660 (8)(c)(i) ...Neither were ret involved ... nor are subordinates a-suberdinate-of any...

388-877-0660 (8)(d) ...the individual’s interest. The BHO must:

(i) Make reasonable efforts to give the individual prompt oral notice of the delay; and

(i) Within two calendar days, give the individual written notice of the reason for the decision to extend the time frame and
inform the individual of the right to file a grievance if the individual disagrees with that decision;

388-877-0660 (8)(e) and 388-877-0665 (1)(a).. wh|ch includes requwements Fequ¥es that each notice: (i) Is Be written..

388-877-0665 (3)...timely manner, erw W ,
identified-within-this-chapter; it is conS|dered an adverse beneflt determlnatlon In these cases, the BHO sends a for-
mal notice of adverse benefit determination, which includes the individual's right to request an administrative hearing.
When the BHO does not act within the grievance and appeal system time frames as identified within this chapter, it is
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considered exhaustion of the appeals process and the individual has a rldht to request an administrative hearing.

388-877-0670 (2)...must i O exhaust the appeals process
before...

388-877-0670 (4)(a) ...evidence and testimony and make legal...

388-877-0670 (4)(b) ...Provide the individual eppertunity, .. to-examine the individual’s clinical record, including examining
new or...

388-877-0670 (5)(a) ...Neither were net involved... nor are subordinates a-suberdinate of any...

388-877-0670 (6)...An oral filing of a standard an appeal...

388-877-0670 (6)(c) ...resolution as expeditiously as the individual's health requires, and no longer... The BHO must:

(i) Make reasonable efforts to give the individual prompt oral notice of the delay; and

(ii) Within two calendar days, give the individual written notice of the reason for the decision to extend the time frame and
inform the individual of the right to file a grievance if the individual disagrees with that decision.

388-877-0670 (7) ...An oral filing of a standard an appeal...

388-877-0670 .health provider believes feels that..

388-877-0670 )(ii) ...resolution as expeditiously as the individual's health condition requires, and no longer...

(8
(8)(b
388-877-0670 (9)(b)(i) ...of the hearing erifthe-individuakis-asking-foran-expedited-hearing.
(9)(c
4)If

8
9
388-877-0670 (9)(c) ...which includes requirements requﬂces that each notlce () Bets wrltten
4 ,

) --
X
X
X
388- 877 0675 ) an individual regue

behaworal health prowder belleves that the t|me taken for a standard admlnlstratwe hearing could seriously jeopardize
the individual’s life, physical or mental health, or ability to attain, maintain, or regain maximum function, an expedited
hearing may be requested...

388-877-0675 (7) ...of this section. Recovery of the cost of medicaid services is limited to the first sixty days of services
after the department or the office of administrative hearings (OAH) receives an administrative hearing request. See
RCW 74.09.741.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
contacting:

Name: N/A
Address:
Phone:
Fax:

TTY:
Email:
Web site:
Other:
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New Amended Repealed
Federal rules or standards: New Amended Repealed
Recently enacted state statutes: New Amended 7 Repealed

The number of sections adopted at the request of a nongovernmental entity:

New Amended Repealed

The number of sections adopted in the agency’s own initiative:

New Amended Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended Repealed
The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed
Other alternative rule making: New Amended 7 Repealed
Date adopted: September 19, 2017 Signature:

Name: Katherine I. Vasquez )5 h | \/
Title: DSHS Rules Coordinator
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AMENDATORY SECTION (Amending WSR 16-13-087, filed 6/15/16, effective
7/16/16)

WAC 388-877-0654 How individuals ((ean)) may express concern
about their rights, services, or treatment. (1) ((Ar—individual—ap-
phrng)) Individuals who a DlV for, are eligible for, or ((¥eeebHnyg
mental)) receive behavioral health ‘services ((er——substance—use—dHsor—
der—services;—or—beths)) authorlzed by a behavioral health organiza-
tion (BHO) (G HreHA -

-)) may access the BHO"s grlevance and appeal system to
express concern about their rights, services, or treatment.

(2) The BHO®"s grievance and appeal system includes:

(a) A grievance process as described in WAC 388-877-0660;

(b) An appeal process as described in WAC 388-877-0670; and

(c) Access to administrative hearings as described in WAC
388-877-0675.

al)) gg) Individuals must exhaust((=
)—TFhe—grrevanceproeess,—subject o WACL-388-877-0660—o6F
€))) the appeal process((-—subject—to WAC 388-877-0670)) before

they have access to an administrative hearing.

)) (4) Individuals may also use the free and confidential
behavioral health ombuds services described in WAC 388-865-0262
through the BHO that contracts with the behavioral health agency in
which they receive behavioral health services. Ombuds services are
provided independent of BHOs and ((agenrey—services—providers)) behav-
ioral health agencies and are offered to individuals at any time to
help them with resolving issues or problems at the lowest possible
level before and during the grievance, appeal, or administrative hear-
ing process.

(5) In handling grievances and appeals, each BHO and behavioral
health agency must give individuals any reasonable assistance in_ com-
pleting forms and taking other procedural steps related to a grievance
or appeal. This includes, but is not limited to, auxiliary aids and
services, upon request, such as providing interpreter services and
toll-free numbers that have adequate TTY/TTD and interpreter capabili-

ty.

AMENDATORY SECTION (Amending WSR 16-13-087, filed 6/15/16, effective
7/16/16)

WAC 388-877-0655 CGrievance and appeal system and administrative
hearings—Definitions. The terms and definitions in this section
((and—WAC—388-877-0200)) apply to the behavioral health organization
(BHO) grievance and appeal system and administrative hearing rules.
Other definitions that apply to behavioral health services may be
found at WAC 388-877-0200.

(D ((Hﬁetieni—meansT—in—the—ease—ef—a—behavie#al—health—e#gani—
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{2))) "Administrative hearing"” means a proceeding before an ad-
ministrative law judge (( HieH A 1

)) to review an ad-
verse benefit determination or a BHO decision to deny or limit author-
ization of a requested nonmedicaid service communicated on a notice of
determination.

(2) "Adverse benefit determination'” means, in the case of medic-
aid services administered by the BHO, any one or more of the follow-
ing

(a) The denial or limited authorization of a requested service,
including determinations based on the type or level of service, re-
quirements for medical necessity, appropriateness, setting, or effec-
tiveness of a covered benefit;

(b) The reduction, suspension, or termination of a previously au-
thorized service;

(c) The denial, in whole or in part, of payment for a service;

(d) The failure to provide services in_a timely manner, as de-
fined by the state;

(e) The fTailure of a BHO to act within the grievance and appeal
system time frames as provided in WAC 388-877-0660 through
388-877-0670 regarding the standard resolution of grievances and ap-
peals;

(f) For a resident of a rural area with only one BHO, the denial
of an individual®"s request to exercise their right to obtain services
outside the network;

(g) The denial of an individual®s request to dispute a financial
liability, including cost sharing, copayments, premiums, deductibles,
coinsurance, and other enrollee financial liabilities.

3) "Appeal" means ((an—eral—eor—written—reguestbyan—smdivrduals

or—with—the—hdividual-s—written—permissions—the—individual-s—repre-
sentatives;—For—the)) a review by a behavioral health organization
(BHO) ((te—Feview)) of an ((“aeti#ens~)) adverse benefit determination,

as defined in this section. ((See—also—"expeditedappeal—"))
(4) ((-AI@BG&J—I@FGGGSS—'S—GHG—Gf—Fhe—HFGGeSSGS—'%hﬂed—m—Fhe" € ‘ __

€6))) "CGrievance™ means an expreSS|on of dlssatlsfactlon ‘about
any matter other than an ((*aetion-—)) adverse benefit determination.

Grievances may include, but are not limited to, an individual®s right
to dispute an extension of time proposed by the BHO to make an author-
ization decision, the quality of care or services provided, aspects of
interpersonal relationships such as rudeness of a behavioral health
provider or employee, and failure to respect the individual®s rights
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regardless of whether a specific action is requested by the individu-

al.
((CHh—6rievance—process"—is—one—oftheprocesses—inecluded—in—the

(5) '"Grievance and appeal system” means the processes

€)))
((Ehreugh)) a ((

seFv+ees—may—exeress—d+ssat+sfaet+en—abeut—se¥v+ees)) BHO implements
to handle appeals of adverse benefit determinations and grievances as
well as the processes to collect and track information about them. The
BHO must establish the grievance and appeal system ((must—be—estab-
€)) and meet the requirements of 42 C.F.R. Sec.

438, Subpart F((,
(a}—A—gFievanee—pFeeesse
B)—An—~appeal-process—and
{e)—Access—to—the department s—admstrative—hearg—process))

(2017).

((2)) (B6) "Individual™ means a person who applies for, is eli-
gible for, or receives ((behav+9Fal—health—e¥gan+zat+en—{BH@))) BHO-
authorized behavioral health services from an agency licensed by the
department as a behavioral health agency. For the purposes of access-
ing the grievance and appeal system and the administrative hearing
process, when another person is acting on an individual®s behalf, the
definition of individual also includes any of the following ((#F—an-

(a) In the case of a minor, the individual®s parent or, if appli-
cable, the individual®s custodial parent;

(b) The individual®s legal guardian; ((e¥))

(c) The individual®s representative if the individual gives writ-
ten ((permission)) consent;

(d) The individual®s behavioral health provider if the individual
gives written consent, except that the behavioral health provider can-
not request continuation of benefits on the individual®s behalf.

((Z89))) (?) "Notice of ((aetion)) adverse benefit determination”
is a written notice a ((behavtoral—health—organization—(BHO))) BHO
provides to an individual to communicate an ((“actien-")) adverse ben-
efit determination.

-(8) "Notice of determination' means a written notice that must be

provided to an individual to communicate denial or limited authoriza-
tion of a nonmedicaid service offered by the BHO. A notice of determi-
nation must contain the following:

(a) The reason for denial or offering of alternative services;

(b) A description of alternative services, if available; and

(c) The right to request an administrative hearing, how to re-
quest a hearing, and the timeframes for requesting a hearing as iden-
tified in WAC 388-877-0675.
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AMENDATORY SECTION (Amending WSR 16-13-087, filed 6/15/16, effective
7/16/16)

WAC 388-877-0660 Filing a grievance ((preeess)). (D) ((Fhe
grievance—process—is—used—by)) An individual or ((#he)) individual®s
representative may file a grievance to express dissatisfaction in per-
son, orally, or in writing about any matter other than an ((*ae-
tons: 1)) adverse benefit determination, as defined in WAC
388-877-0655, to:

(a) The behavioral health agency providing the behavioral health
services; or

(b) The behavioral health organization (BHO), if the agency 1is
contracted with the BHO.

(2) If an individual receives behavioral health services through
a behavioral health agency that is not contracted with a BHO, the
agency, through its internal process, is responsible to handle the in-
dividual®s grievances ((er—expressions—of-dissatisfaction)).

(3) There is no time limit to file a grievance.

(4) The ombuds ((
may assist the individual iIn resolving the grievance at the Ilowest
possible level.

Hg))

&))) (5) Filing a grievance with a behavioral health agency.
IT ((&he)) an individual first files a grievance with the behavioral
health agency and the individual is not satisfied with the agency”s
written decision on the grievance, or i1If the individual does not re-
ceive a copy of that decision from the agency within the time required
under subsection ((£6))) (7) of this section, the individual may then
choose to file the grievance with the BHO. ((+f—the—+hd+v+eeal—+s—net
sat+sf+ed—w+th)) The BHO s ertten deC|S|on on the grlevance((——eF—+f

about—#t)) 1Is the flnal decision. The grievance does not progress to

an _administrative hearing except under circumstances described in sub-
section (9) of this section.

((b))) (B6) Filing a grievance with a BHO. If the individual
first files a grievance with the BHO (({))and not the agency((})), and
the individual ((e#ther)) i1s not satisfied with the BHO"s written de-

cision on the grievance, ((eF—dees—net—Feee+Ve—a—eepy—ef—the—dee+s+eh
S thi I < Srod 1 I 6) of ¢ ¢

BH@—)) the |nd|V|duaI cannot flle the same grlevance Wlth the behaV|o—
ral health agency, even if that agency or its staff member(s) is the
subject of the grievance. The BHO"s written decision on the grievance

is the final decision. The grievance does not progress to an adminis-
trative hearing except under circumstances described in subsection (9)
of this section.
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=)
((€8))) (7)) When an individual files a grievance, the behavioral
health agency or BHO ((¥eeeiving)) that receives the grievance must:

(a) Acknowledge the receipt of the grievance in writing within
five business days;

(b) Investigate the grievance;

(c) At the individual®s request, give the individual reasonable
assistance i1n _taking any procedural steps;

(d) Inform the individual about ombuds services and how to access
these services;

(e) Apply the rules in subsection ((AH)) (8) of this section;

and

(D)) (P Send the individual who filed the grievance a written
notice describing the decision ((wHEhin)) as expeditiously as the in-
dividual®s health condition requires, and no longer than ninety calen-
dar days from the date the behavioral health agency or BHO receives
the grievance ((was—Filed)).

A)) (8) The behavioral health agency or BHO ((¥reeebving))

that receives the grievance must ensure all of the following:

(a) Other people((—#f—the—individual—choosess)) are allowed to
participate in the grlevance process, if the individual chooses.

(e})) That a grlevance is resolved even if the individual is no
longer receiving behavioral health services.

((€DH)) () That the persons who make decisions on a grievance:

(1) Neither were ((ret)) involved in any previous level of review
or decision making nor are subordinates of any person who reviewed or

decided on a previous level of the grievance; ((and))

(i1) Are mental health or chemical dependency professionals who
have appropriate clinical expertise in the type of behavioral health
service if ((the—grievanee)) deciding a grievance concerning denial of
an _expedited resolution of an appeal or a grievance that involves any
clinical issues((~)); and

(iil) Consider all comments, documents, records, and other infor-
mation submitted by the individual or the individual®s representative.

((€&))) (d) That the individual and, if applicable, the individu-
al"s representative, ((¥eeekve)) receives a written notice containing
the decision ((w#th#nr)) no later than ninety calendar days from the
date ((a—grievance—is—reecelved—by)) the agency or BHO receives a
grievance. This ((timeframe—can)) time frame may be extended up to an
additional fourteen calendar days((=

))) if requested by the individual or the individual®s repre-
sentative((s)) or

&))) by the agency or BHO when additional information is needed
and the agency or BHO ((ean)) is able to demonstrate to the department
upon the department®s request that it needs additional information and
((that)) the added time is in the individual®s interest. The BHO must:

(1) Make reasonable efforts to give the individual prompt oral
notice of the delay; and

(ii) Within two calendar days, give the individual written notice
of the reason for the decision to extend the time frame and inform the
individual of the right to file a grievance if the individual disa-
grees with that decision.
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((H)) (e) That the written notice includes((=
)) the resolution of the grievance((s+
&))), the reason for the decision((s)). and the date the deci-
sion was made and is in_an easily understood format following 42
C.F.R. Sec. 438.10(2017), which 1includes requirements that each no-
tice:
(i) Be written in the individual"s non-English language, if ap-

plicable;
(i1) Contains the BHO"s toll-free and TTY/TDY telephone number;

and

(i11) Explains the availability of free written translation, oral
interpretation to include any non-English lanquage, auxiliary aids
such as American sign lanqguage and TTY/TDY telephone services, and al-
ternative formats to include large print and Braille.

_((GH-1)—TFhe—right—to—request—an—admninistrative—hearing—and—the

€)) () That full records of all grievances and materials re-
ceived or compiled in the course of processing and attempting to re-
solve the grievance are ((maintainhed—and)):

(i) Kept for ((s#x)) a period of no less than ten years after the
completion of the grievance process;

(i1) Made available to the department upon request as part of the
state quality strategy and made available upon request to the centers
for medicare and medicaid services (CMS);

(iii1) Kept iIn confidential files separate from the individual®s
clinical record; ((and))

(iv) Not disclosed without the individual®s written permission,
except to the department or as necessary to resolve the grievance.

(g) Are accurately maintained and contain, at a minimum, all of
the following information:

(i) A general description of the reason for the grievance;

(ii) The date received;

(1i1) The date of each review or, if applicable, review meeting;

(iv) Resolution at each level of the grievance, if applicable;

(v) Date of resolution at each level, if applicable; and

(vi) Name of the covered person for whom the grievance was filed.

(9) When the BHO does not act within the grievance process time
frames described in this section, the individual is considered to have
exhausted the appeal process and has a right to request an administra-
tive hearing.

AMENDATORY SECTION (Amending WSR 16-13-087, filed 6/15/16, effective
7/16/16)

WAC 388-877-0665 Notice of ((aeti#on)) adverse benefit determina-
tion. (1) ((#he)) A behavioral health organization®s (BHO"s) notice
of ( ((aetion)) adverse benefit determination prOV|ded to an individual
must be in writing((—be)) and iIn (( -
be)) an easily understood ((ands)) format following 42 C.F.R. Sec.
438.10(2017), which includes requirements that each notice:

(a) Be written in the individual®s non-English language, if ap-

plicable;
(b) Contains the BHO"s toll-free and TTY/TDY telephone number;

and
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(c) Explains the availability of free written translation, oral
interpretation to include any non-English lanquage, auxiliary aids
such as American sign language, TTY/TDY telephone services, and alter-
native formats to include large print and Braille.

(2) The notice of adverse benefit determination must, at a mini-
mum, explain the following:

(a) The ((aet#en)) adverse benefit determination the BHO ((er—its

)) has ((xaken)) made or iIntends
to ((xake)) make;

(b) The ((Feasen)) reasons for the ((aetion—and—a)) adverse bene-
fit determination, including citation of the rule(s) ((beinrg—implemen—
ted)) and criteria used for the basis of the decision;

(c) The right of the individual to be provided reasonable access
to and copies of all documents, records, and other information rele-
vant to the individual®s adverse benefit determination upon request
and free of charge;

(d) The individual®s right to file an appeal of the adverse bene-
fit_determination with the BHO ((

)). including in-
formation on exhausting the BHO®"s one level of appeal and the individ-
ual®s right to request an administrative hearing;

((€H)) (e) The circumstances under which an expedited ((¥reselu-
t#oen)) appeal process is available and how to request it; and

((€e))) () The individual®s right to receive behavioral health
services while an appeal is pending, how to make the request, and that
the individual may be held liable for the cost of services received
while the appeal i1s pending iIf the appeal decision upholds the deci-
sion ((er—action)) In the notice of adverse benefit determination.

((®)) (3) When the BHO or its contracted behavioral health
agency does not reach service authorization decisions within the re-
quired ((timeframes)) time frame, or fails to provide services in a
timely manner (( i i .

)), i1t is considered ((a+dental)) an adverse benefit de-
termination. In these cases, the BHO sends a formal notice of ((ae-
t+en——wh+eh)) adverse benefit determination that includes the individ-
ual"s right to request an administrative hearing. When the BHO does
not act within the grievance and appeal system time frames as identi-
fied within this chapter, it is considered exhaustion of the appeals
process _and _the individual has a right to request an administrative

hearing.

AMENDATORY SECTION (Amending WSR 16-13-087, filed 6/15/16, effective
7/16/16)

WAC 388-877-0670 Filing an appeal ((preeess)). (1) ((Fhe—-appeal
)) An individual may file an appeal to ask the be-

process—is—used—by

havioral health organization (BHO) to review an ((aet#en)) adverse
benefit determination that the BHO has communicated on a written no-
tice of ((action—(seeWAC—388-877-0665))) adverse benefit determina-
tion as defined in WAC 388-877-0655. An individual®s representative
may appeal an ((aet#oen)) adverse benefit determination with the iIndi-
vidual®s written consent. If a written notice of ((aeti#oen)) adverse
benefit determination was not received, an appeal may still be filed.
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(2) The individual requesting review of an ((aetien)) adverse
benefit determination must ((
the—resolution—From—the—BHO)) exhaust the appeals process before re-
questing an administrative hearing.

(3) ((Fhe—appeal-process—ecan)) Appeals may be:

(a) Standard as described in subsection (6) and (7) of this sec-
tion; or

(b) Expedited if the criteria in subsection ((H)) (8) of this
section are met.

(4) The appeal process must:

(a) Provide an individual a reasonable opportunity to present
evidence and ((aHegations—offact—or—ltaw)) testimony and make legal
and factual arguments in person as well as in writing. The BHO must
inform the individual of the limited time available.

(b) Provide the individual ((eppertunity)), ((

5 )) free of charge and sufficiently in
advance, the individual®s clinical record, including new or additional
evidence, medical records, and any other documents and records consid-
ered during the appeal process.

(c) Include the following, as applicable, as parties to the ap-
peal :

(i) The individual, the individual®s representative, or both; or

(i1) The legal representative of a deceased individual®s estate.

(5) The BHO must ensure that the persons who make decisions on an
appeal :

(a) Neither were ((ret)) involved in any previous level of review
or decision making nor are subordinates of any person who reviewed or
decided on a previous level of appeal; ((anrd))

(b) Are mental health or chemical dependency professionals who
have appropriate clinical expertise in the type of behavioral health
service ((dnvelved—in—the—appeal-)) if deciding an appeal of an ad-
verse benefit determination concerning medical necessity or an appeal
that involves any clinical issues; and

(c) Consider all comments, documents, records, and other informa-
tion submitted by the individual regardless of whether the information
was considered in the initial review.

(6) ((Standafd—ﬁﬁﬂya}L—p#eeessT—iﬂﬂa—standard—4ﬁaya}L—preeess~—hq—

€))) Standard appeals for ((actions—communicated—on—anotice—of
action-)) adverse benefit determination—continued services not re-
quested. An 1individual who disagrees with a decision ((er—action))
communicated on a notice of ((aetion)) adverse benefit determination
may Tile an appeal orally or in writing. An oral filing of ((aRr)) a
standard appeal must be followed with a written and signed appeal. The
BHO must use the date of an oral appeal as the official filing date to
establish the earliest possible filing date. All of the following ap-

ply
(D)) (@) The individual must file the appeal within ((AHrety))
sixty calendar days from the date on the notice of ((aet#on)) adverse

benefit determination.

(&) (b) The BHO must confirm receipt of the appeal In writ-
ing within five business days.

(&) (¢) The BHO must send the individual a written notice
of the resolution ((within—Forty-Five)) as expeditiously as the indi-
vidual®s health condition requires, and no longer than thirty calendar
days ((ef—recerving)) from the day the BHO received the appeal. This
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((timeframe)) time frame may be extended up to Tfourteen additional
calendar days if the individual requests an extension or the BHO
((ean)) is able to demonstrate to the department upon the department®s
request that it needs additional information and that the added time
is In the individual®s interest. The BHO must:

(i) Make reasonable efforts to give the individual prompt oral
notice of the delay; and

(ii1) Within two calendar days, give the individual written notice
of the reason for the decision to extend the time frame and inform the
individual of the right to file a grievance if the individual disa-
grees with that decision.

(d) The written notice of the resolution must iInclude((s)) all
the information Ilsted |n subsectlon (9) of this section.

-(b})) (7) Standard appeals for termination, suspension, or reduc-
tion of previously authorized services—continued services requested.
An individual ((¥eeerving)) who receives a notice of ((aetion)) ad-

verse benefit determination from the BHO that terminates, suspends, or
reduces previously authorized services may file an appeal orally or in
writing and request continuation of those services pending the BHO"s
decision on the appeal. An oral filing of ((anr)) a standard appeal and
request for continuation of services must be followed with a written
and signed appeal and include a written request for continuation of
services pending the BHO"s decision on the appeal. The BHO must use
the date of an oral appeal as the official filing date to establish
the earliest possible filing date. All of the following apply:

((®»)) (&) The individual must:

((d)) (1) File the appeal with the BHO on or before the later
of the following:

(b)) (A) within ten calendar days of the date on the notice of
((aetion)) adverse benefit determination; or

(b)) (B) The 1intended effective date of the BHO"s proposed
((aet#on-)) adverse benefit determination; and

((€8))) (11) Request continuation of services.

((GH)) (b) The BHO must:

((d)) () Confirm receipt of the appeal and the request for
continued services with the individual orally or in writing within
five business days;

((€B8))) (1) Send a notice iIn writing that follows up on any oral
confirmation made; and

((€)) (lll) Include 1In the notice that i1t the appeal decision
is not in favor of the individual, the BHO may recover the cost of the
behavioral health services provided pending the BHO decision.

(&) (¢) The BHO"s written notice of the resolution must
contain((=
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4ces)) all of the information listed in subsection (9) of this sec-
tion.

(D)) (8) Expedited appeal process. If an individual or the in-
dividual "s behavioral health provider ((¥eels)) believes that the time
taken for a standard resolution of an appeal could seriously jeopard-
ize the individual®s life, physical or mental health ((and)), or abil-
ity to attain, maintain, or regain maximum function, an expedited ap-
peal and resolution of the appeal ((earn)) may be requested. If the BHO
denies the request for the expedited appeal and resolution of an ap-
peal, it must transfer the appeal to the ((timeframe)) time frame for
standard resolutions under subsection (6) or (7) of this section, and
make reasonable efforts to give the individual prompt oral notice of
the denial and follow up within two calendar days with a written no-
tice.

(a) Both of the following apply to expedited appeal requests:

(i) The ((action—taken—on—thenotice—oFaction—is)) adverse bene-
fit determination must be for denial of a requested service, termina-
tion, suspension, or reduction of previously authorized behavioral
health services; ((and))

(i1) The expedited appeal must be filed with the BHO, either or-
ally or in writing((s)) and within:

(A) Ten calendar days of the BHO"s mailing the written notice of
((action—that—communicated—the—action;)) adverse benefit determination
or the intended effective date of the BHO"s proposed ((acti#oen)) ad-
verse benefit determination, if the individual is requesting continued
benefits; or

(B) ((Fwenty)) Sixty calendar days from the date on the BHO"s
written notice of ((action—that-communicated—the—action)) adverse ben-
efit determination if the individual is not requesting continued bene-
fits.

(b) The BHO must:

(i) Confirm receipt of the request for an expedited appeal 1iIn
person or by telephone.

(i1) Send the individual a written notice of the resolution

i i )) as expeditiously as the individual®s
health condition requires, and no longer than seventy-two hours after
receiving the request for an expedited appeal.

(c) The BHO may extend the ((timeframes)) time frames up to four-
teen additional calendar days if the individual requests an extension
or the BHO ((ean)) is able to demonstrate to the department upon the
department®s request that it needs additional information and that the
added time is in the individual®s interest. In this case the BHO must:

(1) Make reasonable efforts to give the individual prompt oral
notice of the delay;

(ii) Within two calendar days give the individual written notice
of the reason for the decision to extend the time frame and inform the
individual of the right to file a grievance if the individual disa-
grees with that decision; and

(ii1) Resolve the appeal as expeditiously as the individual®s
health condition requires and no later than the date the extension ex-

pires.
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(d) The BHO must ensure that punitive action is not taken against
a _behavioral health provider who requests an expedited resolution or
who supports an individual"s appeal.

(9) The BHO"s written notice of the resolution containing the de-
cision on a standard appeal or expedited appeal must:

(a) Clearly state the BHO"s decision on the appeal, the reason
for the decision, and the date the decision was made;

(b) Inform the individual of the right to an administrative hear-
ing if the individual disagrees with the decision, how to request a
hearing, and the following time frames for requesting a hearing:

(1) Within ten calendar days from the date on the notice of the
resolution if the individual 1is asking that services be continued
pending the outcome of the hearing.

(11) Within one hundred twenty calendar days from the date on the
notice of the resolution if the individual is not asking for continued
services.

(c) Be in _an easily understood format following 42 C.F.R. Sec.
438.10(2017), which includes requirements that each notice:

(1) Be written in the individual®s non-English language, if ap-
plicable;

(ii) Contains the BHO"s toll-free and TTY/TDY telephone number;
and

(iii) Explains the availability of free written translation, oral
interpretation to include any non-English lanquage, auxiliary aids
such as American sign language and TTY/TDY telephone services, and al-
ternative formats to include large print and Braille.

(10) When the BHO does not act within the appeal process time
frames explained in this section, the individual is considered to have
exhausted the appeal process and has a right to request an administra-
tive hearing.

((8))) (A1) Duration of continued services during the appeal
process. When an individual has requested continued behavioral health
services pending the outcome of the appeal process and the criteria in
this section have been met, the BHO ((ensures)) must ensure the serv-
ices are continued until one of the following occurs:

(a) The individual withdraws the appeal((<)); or

(b) The BHO provides a written notice of the resolution that con-
tains a decision that is not in favor of the individual and the indi-
vidual does not request an administrative hearing within ten calendar
days from the date the BHO mails the notice((—<See)); see WAC
388-877-0675, administrative hearings, for rules on duration of con-
tinued services during the administrative hearing process.((Q))

(C

avthorized-servicehasbeen—Fulfilled-

((€9)) (12) Reversal of an adverse benefit determination. If the
final written notice of the resolution of the appeal or administrative
hearing reverses the adverse benefit determination, the BHO must au-
thorize or provide the behavioral health service(s) no later than sev-
enty-two hours from the date it receives notice of the adverse benefit
determination being overturned.

(13) Recovery of the cost of behavioral health services in ad-
verse decisions of appeals. ITf the final written notice of the resolu-
tion of the appeal is not in favor of the individual, the BHO may re-
cover the cost of the behavioral health services furnished to the in-
dividual while the appeal was pending to the extent that they were
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provided solely because of the requirements of this section. Recovery
of the cost of medicaid services is limited to the first sixty days of
services after the department or the office of administrative hearings
(OAH) receives an administrative hearing request. See RCW 74.09.741.

((18)) (14) Recordkeeping and maintenance of appeals. The BHO
must ((mad#natain)) ensure that full records of all appeals ((and—ensure
ah—individual-s—records)) and materials received and compiled in_ the
course of processing and attempting to resolve appeals are:

(a) Kept for ((s#x)) a period of no less than ten years after the
completion of the appeal process;

(b) Made available to the department upon request as part of the
state quality strategy and made available upon request to the centers
for medicare and medicaid services (CMS);

(c) Kept in confidential files separate from the individual®s
clinical record; ((and))

(d) Not disclosed without the individual®s written permission,
except to the department or as necessary to resolve the appeal; and

(e) Accurately maintained and contain, at a minimum, all of the
following information:

(i) A general description of the reason for the appeal;

(ii) The date received;

(1i1) The date of each review or, if applicable, review meeting;

(iv) Resolution at each level of the appeal, if applicable;

(v) Date of resolution at each level, if applicable; and

(vi) Name of the covered person for whom the appeal was filed.

AMENDATORY SECTION (Amending WSR 16-13-087, filed 6/15/16, effective
7/16/16)

WAC 388-877-0675 Administrative hearings. (1) An administrative
hearing (also known as "fair hearing™) is a proceeding before an ad-
ministrative law judge (ALJ) that gives an individual, as defined in
WAC ((388-8+#-0200)) 388-877-0655, an opportunity to be heard in dis-
putes about ((a—behav+eFal—health—eregram—e#—se#v+ee)) adverse benefit
determinations or a decision of a behavioral health organization (BHO)
to deny or limit authorization of a requested nonmedicaid service com-
municated on a notice of determination.

(2) An |nd|V|duaI ((mast—f+rst—exhaast—the—gFievanee—preeess_ge_

)) may request an admlnlstratlve hearlng

for the following reasons:

(a) After an individual receives notice that the BHO upheld an
adverse benefit determination;

(b) After an individual receives a BHO decision to deny or limit
authorization of a requested nonmedicaid service communicated on a no-
tice of determination; or

(c) If the BHO does not act within the grievance or appeal proc-
ess time frames described in WAC 388-877-0660 and 388-877-0670. 1In
this case, the individual is considered to have exhausted the appeal
process and has a right to request an administrative hearing.

(3) An individual ((¥eguesting)) who requests an administrative
hearing must do so within one of the following ((timeframes)) time
frames:
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(a) If continued services are not requested, a hearing must be
requested within ((A#rety)) one hundred twenty calendar days from((=

) the date on the written notice of the resolution received
from the BHO at the end of the appeal process or one hundred twenty
calendar days from the date on the notice of determination.

(b) 1f continued medicaid services are requested pending the out-
come of the administrative hearing, all of the following apply:

(i) The individual appealed a decision on ((&)) the notice of
((action—must—be)) adverse benefit determination for termination, sus-
pension, or reduction of the individual®s behavioral health services

( (anrd—the—mnrdrrrdual—appealed—this—dectston)); L
(||) The individual ((Feee+ved—a—WF+tten—net+f+eat+en—ef—the—¥es-

net+ee—ef—aet+en)) aDDeaIed the adverse beneflt determlnatlon and the

BHO upheld the adverse benefit determination; and

(iti1) The individual requests an administrative hearing and con-
tinued behavioral health services within ten calendar days of the date
on the written notification of the resolution.

(c) The BHO is not obligated to continue nonmedicaid services
pending the result of an administrative hearing when available resour-
ces are exhausted, since services cannot be authorized without funding
regardless of medical necessity.

(4) If an |nd|V|duaI ((FeqHests—an—exped+ted—adm+n+strat+ve—hea¥-

fFem—{he—date—en—{he—ﬂet+ee—ef—the—¥ese4ut+en)) or the |nd|V|duaI
behavioral health provider believes that the time taken for a standard
administrative hearing could seriously jeopardize the individual®s
life, physical or mental health, or ability to attain, maintain, or
regain maximum function, an expedited hearing may be requested. Sub-
section (3)(b) and (c) of this section applies if continued behavioral
health services are requested.

(5) ((HF—a—written—notice—was—not—received—under—subsection—3)

. )) The BHO"s failure
to issue an appeal decision in writing within the time frames in WAC
388-877-0670 constitutes exhaustion of the appeal process and the in-
dividual may request an administrative hearing.

(6) When the criteria in this section are met for continued serv-
ices, the BHO ((eentinues)) must continue the individual®s behavioral
health treatment services during the administrative hearing process
until one of the following occurs:

(a) The individual withdraws the hearing request.

(b) The administrative law jJudge issues a hearing decision ad-
verse to the individual.

((€Ce)—TFhe—pertod—covered—by—the—originalauthorization—-of-mental

(7) If the administrative hearing decision is not in favor of the
individual, the BHO may recover the cost of the behavioral health
services furnished to the individual while the hearing was pending to
the extent that they were provided solely because of the requirements
of this section. Recovery of the cost of medicaid services is limited
to the first sixty days of services after the department or the office
of administrative hearings (OAH) receives an administrative hearing
request. See RCW 74.09.741.

(8) ((Fer—purposes—oFthis—chapter;)) Administrative hearings in-

clude ((adminkstrative—hearingss)) adjudicative proceedings((s)) and
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any other similar term referenced under chapter 34.05 RCW, the Admin-
istrative Procedure Act, Title 388 WAC, chapter 10-08 WAC, or other
law. Chapter 34.05 RCW and chapter 388-02 WAC govern cases where an
individual has an issue involving a service that is not funded by med-
icaid. Chapter 34.05 RCW and chapter 182-526 WAC govern cases where an
individual has an issue involving a service that is funded by medic-
aid.

AMENDATORY SECTION (Amending WSR 16-13-087, filed 6/15/16, effective
7/16/16)

WAC 388-877-0680 Individual rights specific to medicaid recipi-
ents. (1) Medicaid recipients have general individual rights and med-
icaid-specific rights when applying for, eligible for, or receiving
behavioral health services authorized by a behavioral health organiza-
tion (BHO).

(a) General rights that apply to all individuals, regardless of
whether an individual is or is not a medicaid recipient, include:

(i) All applicable statutory and constitutional rights;

(i1) The participant rights provided under WAC 388-877-0600; and

(ii1) Applicable necessary supplemental accommodation services
listed in chapter 388-472 WAC.

(b) Medicaid-specific rights that apply specifically to medicaid
recipients include the following. You have the right to:

(i) Receive medically necessary behavioral health services, con-
sistent with access to care standards adopted by the department iIn its
managed care waiver with the federal government. Access to care stand-
ards provide minimum standards and eligibility criteria for behavioral
health services and are available on the behavioral health administra-
tion®s (BHA) division of behavioral health and recovery (DBHR) web-
site.

(i1) Receive the name, address, telephone number, and any Hlan-
guages offered other than English, of behavioral health providers in
your BHO.

(iii1) Receive information about the structure and operation of
the BHO.

(iv) Receive emergency or urgent care or crisis services.

(v) Receive post-stabilization services after you receive emer-
gency or urgent care or crisis services that result in admission to a
hospital.

(vi) Receive age and culturally appropriate services.

(vii) Be provided a certified interpreter and translated material
at no cost to you.

(viil) Receive information you request and help iIn the language
or format of your choice.

(ix) Have available treatment options and alternatives explained
to you.

(xX) Refuse any proposed treatment.

(x1) Receive care that does not discriminate against you.

(xi1) Be free of any sexual exploitation or harassment.

(xii1) Receive an explanation of all medications prescribed and
possible side effects.

(xiv) Make a mental health advance directive that states your
choices and preferences for mental health care.
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(xv) Receive information about medical advance directives.

(xvi) Choose a behavioral health care provider for yourself and
your child, if your child is under thirteen years of age.

(xvii) Change behavioral health care providers at any time for
any reason.

(xviii) Request and receive a copy of your medical or behavioral
health services records, and be told the cost for copying.

(xix) Be free from retaliation.

(xx) Request and receive policies and procedures of the BHO and
behavioral health agency as they relate to your rights.

(xx1) Receive the amount and duration of services you need.

(xxi1) Receive services iIn a barrier-free (accessible) location.

(xxi1i1) Receive medically necessary services in accordance with

the early periodic ((sereen)) screening, diagnosis, and treatment
(EPSDT) under WAC 182-534-0100, if you are twenty years of age or
younger .

(xxiv) Receive enrollment notices, informational materials, mate-
rials related to grievances, appeals, and administrative hearings, and
instructional materials relating to services provided by the BHO, in
an easily understood format and non-English language that you prefer.

(xxv) Be treated with dignity, privacy, and respect, and to re-
ceive treatment options and alternatives in a manner that is appropri-
ate to your condition.

(xxvi) Participate In treatment decisions, including the right to
refuse treatment.

(xxvii) Be free from seclusion or restraint used as a means of
coercion, discipline, convenience, or retaliation.

(xxviil) Receive a second opinion from a qualified professional
within your BHO area at no cost, or to have one arranged outside the
network at no cost to you, as provided iIn ((42G6-FR-—85438-206(3)))
42 C.F.R. Sec. 438.206(b)(3)(2015).

(xxix) Receive medically necessary behavioral health services
outside of the BHO if those services cannot be provided adequately and
timely within the BHO.

(xxx) File a grievance with the behavioral health agency or BHO
if you are not satisfied with a service.

(xxx1) Receive a notice of ((aet#on)) adverse benefit determina-
tion so that you may appeal any decision by the BHO that denies or
limits authorization of a requested service, that reduces, suspends,
or terminates a previously authorized service, or that denies payment
for a service, in whole or in part.

(xxxii) File an appeal if the BHO fails to provide services In a
timely manner as defined by the state((G—er—act—within—the—timeframes

(xxx1il) Request an administrative (fair) hearing if your
((grievance—or)) appeal is not resolved in your favor or if the BHO
does not act within the grievance or appeal process time frames de-
scribed in WAC 388-877-0660 and 388-877-0670.

(xxxiv) Request services by the behavioral health ombuds office
to help you ((#n—FiHHng)) file a grievance or appeal((s)) or ((®#e))
request an administrative hearing.

(2) A behavioral health agency licensed by the division of behav-
ioral health and recovery (DBHR) ((and—certified—byDbBBHR—toprovide))
that provides DBHR-certified mental health ((andfer)) services, DBHR-
certified substance use disorder services, or both, must ensure the
medicaid rights described in subsection (1)(b) of this section are:
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(a) Provided in writing to each medicaid recipient, and if appro-
priate, the recipient"s legal representative, on or before admission;

(b) Upon request, given to the medicaid recipient in an alterna-
tive format or language appropriate to the recipient and, if appropri-
ate, the recipient®s legal representative;

(c) Translated to the most commonly used languages iIn the agen-
Cy"s service area; and

(d) Posted in public areas.
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