CODE REVISER USE ONLY

RULE'MAKING ORDER OFFICE OF THE CODE REVISER
PERMANENT RULE ONLY STATEOF WASHINGTON
DATE: N ber 04, 2022
CR-103P (December 2017) TIME. 240 P
Impl RCW 34.05.
(Implements RCW 34.05.360) WSR 22-23-022

Agency: Department of Social and Health Services, Developmental Disabilities Administration (DDA)

Effective date of rule:
Permanent Rules
31 days after filing.
1  Other (specify) (If less than 31 days after filing, a specific finding under RCW 34.05.380(3) is required and should
be stated below)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
U Yes No If Yes, explain:

Purpose: Amendments to WAC 388-101D-0030 align with the education qualifications for direct support professionals in
Chapter 388-112A WAC and Chapter 74.39A RCW, which do not require a GED or high school diploma.

Amendments to WAC 388-101D-0070 align it with WAC 388-101D-0075 and 28 C.F.R. Section 20.33(d). WAC 388-101D-
0070(3) was too broad in how long it allowed a fingerprint result to remain valid. Removing subsection (3) aligns this rule with
federal regulations. Additionally, the FBI audit guide for noncriminal justice access to criminal history record information
(CHRI), has determined that reuse of CHRI is permitted for the “same purpose” but only “within a relatively short period of
time.” Amendments to WAC 388-101D-0080 correct broken cross-references. On the effective date, these permanent rules
supersede emergency rules currently enacted on these sections.

Citation of rules affected by this order:
New:
Repealed:
Amended: WAC 388-101D-0030, 388-101D-0070, 388-101D-0075, and 388-101D-0080
Suspended:

Statutory authority for adoption: RCW 71A.12.030

Other authority: 28 C.F.R. Section 20.33(d); RCW 74.39A.056, RCW 71A.12.040, RCW 71A.12.110

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WSR 22-18-010 on August 25, 2022 (date).
Describe any changes other than editing from proposed to adopted version: None.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
contacting:

Name: Chantelle Diaz

Address: P.O Box 45310, Olympia, WA 98504-5310
Phone: 360-407-1500

Fax: 360-407-0955

TTY: 1-800-833-6388

Email: Chantelle.Diaz@dshs.wa.gov

Web site:

Other:
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mailto:Chantelle.Diaz@dshs.wa.gov

Note: If any category is left blank, it will be calculated as zero.

No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute:
Federal rules or standards:

Recently enacted state statutes:

New Amended Repealed
New Amended 1 Repealed
New Amended Repealed

The number of sections adopted at the request of a nongovernmental entity:

New Amended Repealed

The number of sections adopted on the agency’s own initiative:

New Amended Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended 4 Repealed
The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed
Other alternative rule making: New Amended 4 Repealed
Date Adopted: November 4, 2022 Signature:

Name: Katherine I. Vasquez

Title: DSHS Rules Coordinator

VW%@ MW/,
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AMENDATORY SECTION (Amending WSR 16-14-058, filed 6/30/16, effective
8/1/16)

WAC 388-101D-0030 Staffing requirements. (1) The ((serviee))
provider must ensure each ((staff—meets—thefollowing minimum reguire—
ments)) of its emplovees:

((H—Havwe)) (a) Has a high school diploma or GED equivalent, un-
less the ((employees—were)) employee was hired before September 1,
1991 or is exempt under subsection (2) of this section;

( (2r—Be—oat—Feast—eighteen—years—of)) (b) Is age 18 or older when
employed as a direct ((eare—staff;—er ot teast—twenty—one—years—of—age
eor—eotder—when—employed—as—anr—administrater)) support professional who
provides support services to a client;

(c) Is age 21 or older when employved as an administrator;

((3r—Have)) (d) Has a clear understanding of job responsibili-
ties and knowledge of individual support plans and client needs; and
388—1+03+-3256)) (e) Satisfies department background check reguirements
under chapter 388-825-WAC.

(2) The provider may hire a person without a high school diploma
or GED if while working directly with clients the employee has access
to another employee or a volunteer who:

(a) Has a high school diploma or GED; or

(b) Was hired before September 1, 1991.

(3) If the provider hires a person under subsection (2) of this
section, the provider must have a written plan that states when and
how the person must contact another employvee for assistance.

AMENDATORY SECTION (Amending WSR 17-03-062, filed 1/10/17, effective
2/1/17)

WAC 388-101D-0070 Background checks—National fingerprint back-
ground checks. (1) ( (AdmdrnistEraters—and—ait——ecoregivers—who—are)) An
applicant as defined in WAC 388-113-0010 hired on or after January 1,
2016, ((amg—are)) who is not disqualified by the Washington state name
and date of birth background check, must complete a national finger-
print background check and follow department procedures.

(2) After receiving the results of the national fingerprint back-
ground check the ((serwviee)) provider must ((reot—employ—directly——oF
by—eentraetsy)) prevent an administrator, employee, volunteer, student,
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388—F6—101+86~)) from having unsupervised access to a client if the
person has a:

(a) Disqualifying criminal conviction or pending charge for a
disqualifying crime under chapter 388-113 WAC; or
(b) Disqualifying negative action under WAC 388-78A-2470 or WAC

388-76-10180.
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AMENDATORY SECTION (Amending WSR 17-03-062, filed 1/10/17, effective

2/1/17)

WAC 388-101D-0075 Background checks—Requirements for service
providers. (1) Service providers must follow the background check re-
quirements described in chapter 388-113 WAC and in this chapter. In
the event of an inconsistency, this chapter applies.

(2) The service provider must obtain background checks from the
department for all administrators, employees, volunteers, students,
and subcontractors who may have unsupervised access to clients.

(3) The service provider must not allow the following persons to
have unsupervised access to clients until the service provider re-
ceives the department's background check results:

(a) Administrators;

(b) Employees;

(c) Volunteers or students; and

(d) Subcontractors.

(4) If the department's background check results show that an ad-
ministrator, employee, volunteer, student, or subcontractor has any of
the following, then the service provider must prevent that person from
having unsupervised access to clients:

(a) A disqualifying conviction or pending criminal charge under
chapter 388-113 WAC; or

(b) A disqualifying negative action under chapter 388-113 WAC
((388—10+-36506)) .

(5) If the background check results show any of the following,
then the service provider must conduct a character, suitability, and
competence review before allowing the person unsupervised access to
clients:

(a) The person has a conviction or pending criminal charge, but
the conviction or criminal charge is not disqualifying under chapter
388-113 WAC ( (—388—113—-0620));

(b) The person has a conviction or pending criminal charge that
meets one of the exceptions listed in  WAC ( (388—113-0040))
388-113-0025; or

(c) Any of the circumstances described in WAC 388-101-3080 apply
to the individual.

(6) When a service provider receives the results of a person's
background check, the service provider must:

(a) Inform the person of the results of the background check;

(b) Inform the person that they may request a copy in writing of
the results of the background check. If requested, a copy of the back-
ground check results must be provided within ((fer)) 10 working days
of the request; and

(c) Notify the department and other appropriate licensing or cer-
tification agency of any person resigning or terminated as a result of
having a conviction record.

(7) The service provider must renew the Washington state back-
ground check for each administrator, employee, volunteer, student, or
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subcontractor of a service provider. The service provider must at
least every ((£hirty—six)) 36 months keep current background check re-
sults for each administrator, employee, volunteer, student, or subcon-
tractor of a service provider.

(8) Licensed assisted 1living facilities or adult family homes
must adhere to the current regulations in this chapter and in the ap-
plicable licensing laws.

(9) All applicants for <certification must have a background
check.

AMENDATORY SECTION (Amending WSR 17-03-062, filed 1/10/17, effective
2/1/17)

WAC 388-101D-0080 Background checks—Provisional hire—Pending
results. ( (Persons—identified in WAC 388—-101-3250 and—whoe—have)) Each
provider applicant or employee who has lived in Washington state less
than three years, or who ((ax¥e)) is otherwise required to complete a
national fingerprint-based background check, may be hired for a ((ere
hundred—+twenty)) 1l20-day provisional period when:

(1) The person is not disqualified based on the initial results
of the background check from the department; and

(2) A national fingerprint-based background check is pending.
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